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Of Proceedings againft Prifoners. 



FORMERLY, by the praaicc of the refpeaive 
courts, when a defendant was arretted upon mefm 
procefs, and for want of bail was. committed to gaol^ 
unlefs the plaintiff, before the end of two terms after the 
arreft, caufed the defendant, by writ of habeas corpus, to be 
removed, to be charged with a declaration : fuch prifoner 
upon common bail, or appearance by attorney, was dis- 
charged from his imprisonment. 

But by 4 fcf 5 W. fcf M. c. ai. it is enafted, " That 
where any defendant, or defendants, be taken, or charged 
in cuftody, at the fuit of any perfon or perfons, upon any 
writ ♦ or writs, out of any of the faid courts at IVeJlminfiev, 
and imprifoned, or detained in prifon, for want of Atretics 
for their appearance to the fame, the plaintiff or plaintiffs, 
in fuch writ or writs, (hall and may, by virtue of the faid 
*$% before tbi end of the next term after fuch "writ or procefs 
jhall be returnable, declare againft fuch prifoner or prifoner s, 
in the refpeftive court or courts out of which the writ or 
writs (hall iflue, whereupon the faid prifoner or prifoners 
(hall be taken and imprifoned, or charged in cuftody ; and 
Jhall and may caufe a true copy thereof to be delivered to 



• Bat if the ac ftfam of the writ be debt, you cannot declare 
in cafe on that writ, pfr all the omcers ; becaule the ftatute fays, 
you (hall declare on fuch writ. Sea* quare ¥ 

Vol. II. B flick 



* fDt Pifronersf. 

Of Proceedings againft Prifoners, 

fuch prifoner or prifoners, or to the gaoler or keeper of tho 
prifon or gaol, in whofe cuftody fuch prifoner (hall be or; 
remain; to which declaration or declarations, the faid pri- 
foner or prifoners (hall iappear and plead ; and if fuch pri- 
foner or prifoners (hall not appear and plead to the fame, 
the plaintiff or plaintiffs, in fuch cafes r (hall have judg- 
ment, in fuch manner as if the prifoner or prifoners had - 
appeared in the faid refpe£tive courts, gnd refufed to anfwer 
. pr plead to fuch declaration." 

' And by fe&. 3. it is further enafted, « That in all de- 
clarations againft any prifoner or prifoners, detained in 
prifon by virtue of any writ or procefs iflued out of the 
court of King's Bench, it (hall be alledged in cuftody of 
yrhat fheriff, baijiff, or fteward of any franchife, or other 
perfpn, having the return and execution of writs, fuch pri- 
foner or prifoners (hall be at the time of fuch declaration, 
by virtue of the procefs of the faid court, at the fuit of the 
plaintiffs, which allegation (hall be as good and effectual, to 
fill intents and purpofes, as if fuch prifoner or prifoners 
were in the cuftody of the marjhqlofthe marjbalfea of our fo- 
yereign lord, $£c" 

A prifoner in cuftody, on a criminal account, cannot be 
charged with a civil action, without leave of the court* 
folk. 354. 

A perfon attainted, even of high treafon, may be charged 
with a civil aclion, by leave of the court. Ramfdcn and 
fnother v. Macdonald, 1 IVilf. 217. 

A prifoner, on a charge of felony, may be charged with 
? latitat. Daintrec v. Jujlice, HiL 9 Geo. 3. 

The court will not give leave to charge a prifoner with 
jin adiion, who has a pardon upon condition of tranfporta- 
pon, becaufe it would defeat the effect of the pardon, and 
render the prifoner incapable of performing the condition 
pn which he was pardoned. Ld. Raym\ 848. 

A prifoner, committed for a contempt, cannot be charged 
^rith a declaration, without le^ve of the court. Praci. 
Atf. 3 2 5> 



Of Proceedings againft Prifoners* 

But if be accepts a declaration, and differs plaintiff to 
take judgment, he has no remedy. Rules and Orders K. B. 
and C. B. 2 volume 31. 

One in cuftody, on an attachment y cannot he charged in 
execution without leave. Pratt, Reg. 825. 
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OF the Rules concerning Prisoners, 

UPON tfec foregoing ftatuie the judges of* B. 1J. 
made the following rules. Eajler, $JV.i$M. 
i. That no copy of a declaration be delivered to any 
j>rifoncr in ouftody, before cJUe day. of the return of the 
procefs upon which the ^Jefendajir, was taken or charged in 
puftody. 

2. That no rule be given, for the defendant iq cuftody to 
appear and plead to any declaration- again ft him, until an 
affidavit be Sled with the clerk of the rules, of the delivering 
a copy of fuch declaration^ and of the time when, and the 
perfon to whom, the faid <jopy was delivered ; and that the 
defendant was arrefted, or charged in cuftody, by procefs 
put of this court, returnable before the delivery of fuch 

^eopy } and that the time of filing fuch affidavit be entered 
upon the affidavit by the clerk of the rules ; and that a copy 
of fnch affidavit be produced to the protfoonQtary or fecon- 
jdary before the figning the judgment. 

j. If a copy of the declaration be delivered againft fuch 
defendant, before " one month of Eajler" or, ^ the mor- 
row of All Souls," and affidavit be made thereof and filed ; 
*nd the defendant doth nots appear before the end of ten 
days after fiafitr and Michaelmas term refpectiyely, judg- 
ment may be entered againft him, if rules have been given ; 
tut if he doth appear before the end of ten days after 
the term, he (hall imparl until the next term [unlefs the 
a&ion be in London or ' Middlefix] and the defendant be in 
prifon within forty miles of London pr IVefi mi njler ; then, 
though he doth appear before the expiration of ten days 
after the end of the term, he (hall plead two days before the 
eflbign day of the next term, and in default theieof [rules 
for pleading haying been given] judgment may be entered 
againft him as afore faid. 

4. If a copy of the declaration be delivered againft fuch 
defendant, on or before " one month of Eajler " in Eajler 
term, or " the morrow of All Sauls," in Michaelmas term, 
pr in Hilary, .pr Trinity term ; and thereupon the plaintiff 
gives a rule to appear and anfwer ; then if the defendant 
appears two days before the tflbign day of the next term, 
Jie fhal] imparl until the faid next term ; but if he doth not 
appear within that time, judgment {hall J>e given againft 
|iim. 

* %J 5! If a writ be returnable in any term, and a copy of the 
declaration has been delivered before the eflbign day of the. 

3 ' *" W« 



Of the Rales concerning PriiqJteft. 

UP O N the foregoing ftatute the judges of C. B. made 
the following rules.. Baft. $ W. & M. m ^ 
u No copy of a declaration (hall be delivered to any 
prifoner, until after the procefe, upon which fuch prifontf 
ftail he taken or charged in cuftody, be returnable. 

2. No rule ft all be given for the defendant, in cuftody, 
to appear and plead to any declaration againft him, until 
an affidavit be filed, with the proper fecondary, of the de- 
livery of the copy of fuch declaration, and of the time when* 
and the perfon to whom, the faid copy was delivered; and 
a copy of the faid affidavit (hall be produced to the protho- 
notary before judgment figned, together with a certificate 
from the proper officer, that no appearance is entered with 
him. 



3. If a copy of a declaration b$ delivered before menfem Pof* 
the or craflinum animarum^ and, affidavit thereof made and filed \ 
and the defendant doth not enter his appearance with the pro- 
per officer within ten days after EajUr or Michaslmas term re- 
fpe&vely, judgment may be entered againft him upon fuch 
certificate, if rules have been given; but if he does not 
enter his appearance, as aforefaid, within ten days after fuch 
term, he {hall imparl until the next term, unlefs the afiion 
be in London or Middleftx^ and the defendant be in prifon 
within forty miles of the cities of London or Wtfiminjlir^ 
and then, though the prifoner doth appear within ten days 
after the end of the term, he {hall plead two days before the 
tflbign day of the next term j and in default thereof, rules 
having been given, judgment may be entered againft htm as 
aforefaid. 

4. If the copy of the declaration be delivered on or after 
mtnfian Pafch* in Eafler term, or crajiinam animarum in Mi* 
cbaidmes term, or in Hilary term, or in Trinity, and the 
plaintiff {hall thereupon give a rule to appear and plead ; if 
the defendant enters his appearance two days preceding the 
effoign day of the next term, he (hall imparl until the 
next term j but if he (hall not appear within that time, 
judgment may be entered againft him as aforefaid, 

5. If the writ be returnable in one term, and a copy of 
the declaration be delivered before the effoign day of the 

B 3 next 



Of the Rules concerning Prifoners. 

next term, the plaintiff, in fuch next term, may give rules 
to appear and plead ; and if the defendant does not appear 
and plead, upon the expiration of the rule9 y judgment lhall 
be given againft him. 

6. If the declaration be not filed before the end of the 
next term, after the writ or procefs by which the prifoner 
was taken or charged in cuftody, is returnable, and affida- 
vit made and filed in manner as aforefaid, before the end. of 
forty days next, after fuch term, the prifoner (hall be dif- 
charged by common bail figned by one of the juftices of 
this court. 



* 7* If any gaoler or keeper of. a prifon, having received a 
copy of a . declaration againft any prifoner in his cuftody* 
lhall fupprefs the fame, and not deliver it forthwith unto 
fuch prifoner, an attachment (hall be iffued againft him* 

Of Proceeding againft Prifoners in . Cuftody of the 
Sheriff, tzc. at the Suit of the Party. 

Upon being arretted, if the defendant cannot find bail, 
but goes to prifon, and does not remove himfelf by habeas- 
corpus, or the plaintiff does not remove him by habeas corpus 
into the cuftody of the marjhal, the plaintiff may, under this 
Jlatutc of king William, declare againft him in the cuftody of 
the flier iff or bailiff where the prifoner is ; and if the fuit is 
by */// or latitat, he muft exprefs in his declaration in whofe 
cuftody he is, by virtue of the faid procefs, at the fuit of 
the plaintiff, which fhall be as effectual as if the prifoner 
was in cuftody of the marjbah 

If the prifoner was arretted, and in cuftody at the fuit of 
the plaintiff, there is no need of an affidavit on delivering 
the declaration, [as there muft be when he is already in cu- 
ftody at the fuit of. another] becaufe there was one on the 
writ. Rules and orders K, B. and C, B, % voL 144. 
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Of the Rules concerning Prifoncrs. 

next term, the plaintiff, in fuch declaration, may give a 
rule to appear ; and if the defendant doth not enter his ap- 
pearance, and plead by the time the rules are out, judg- 
ment may be entered again ft him. 

6. If the declaration be not entered, or left in the office, 
before the end of the next term, after the return of the writ 
or procefs, [by which the defendant (hall be taken or charged 
in cuftody] and an affidavit made and filed in manner afore- 
faid, before the end of twenty days after fuch term [Eajler 
term excepted, and within ten days after Eafler term] the 
prifoner {hall be discharged, upon entering his appearance 
with the proper officer, by writ of fuperfedeas made by hint 
according to the ancient pra&ice of this court. 

7. If any gaoler, or keeper of any prifon, havirtg received 
a copy of a declaration againft any prifoner in his cuftody, 
fliall fupprefs the fame, or not deliver it forthwith to fuch 
prifoner, an attachment fliall be entered againft him. 

Of Proceeding againft Prifoners in Cuftody of the 
Sheriff, &c. at the Suit of the Party. 

IF the defendant, upon being arreftcd, cannot find bail, 
but goes to prifon, and does not remove himfelf by habeas 
corpus, pr the plaintiff does not remove him by habeas corpus, 
into the cuftody of the warden of the Fleet, the plaintiff 
may, under the above ftatute of king William, declare 
againft him in the cuftody of the fljeriff or bailiff where the 
prifoner is. 



The fame in this court, Prafi. Reg. 33O. 
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Of Proceeding againft Prifonftrs in Cuftody of 
the Sheriff, C$d at the Suit of the Party. 

BY Reg. Trin. 2 Geo. i. If a perfon arretted or com- 
mitted, by virtue of any procefs of this court, to the 
cuftody of any (henff, or other officer whatfoever, at the* 
fuit of any plaintiff'* and (hall^fo remain in cuftody by tw§ 
terms, and the plaintiff fh»ll not declare againft fuch de- 
fendant within that time, fuch defendant, after the end of 
the fecond term, after fuch imprifonment, (hall be dif- 
charged out of the prifon where he (hall be fo detained, 
upon filing common bail finned by one of the juftices of this 
court, without any notice to be given to the plaintiff of 
his attorney. 

Note — Within the above rule, the term in which the 
writ whereon the defendant was arretted is returnable, altho* 
it be not returnable till the laft day of the term, is oneoi the 
two terms. 

So is the term wherein the defendant was committed, al- 
though not committed till the laft day of a vacation. 

Mafter Benton thought, that if the defendant did not fu- 
perfede himfelf till the third term* and filed cowman bail as 
of that term, yet he was not obliged to accept a declaration. 
Sed queer e, If common bail fhould not be filed as of the 
fecond term ? and vide the praJIice ofC. B. 

Mr. Cowper, clerk of the rules in B. R. had fome doubt, 
whether a prifoner, fuperfeded on filing common bail might 
not fign a non-pros as foon as common bail filed ; becaufe 
the plaintiff" had not declared within the two terms ; but this 
feems impoflible : though qi.are, If he may not fign ic at the 
end of the two tetms after bail filed ? 



The court will never grant the plaintiff a rule for further 
time to declare againft a prifoner. 

But where, in a writ againft three, one was arretted and 
lay in gaol, and the other two abiconded, the court refufed. 
to difcharge the prifoner, faying, the defendant arretted muft 
appear for all, or lie in gaol till the other two are out- 
lawed. 

But then the plaintiff muft move, in the fecond term, for 
time to declare againft him in cuftody. {Lajt* 12 Geo, 3. 
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Of Proceeding againft Prifoners in Cuftody of 
the Sheriff, &c. at the Suit of the Party. 

IF defendant be committed to prifon, by procefs out of 
this court, or habeas corpus* the prifoner entering his ap- 
pearance, and giving a rule to declare, the plaintiff not de- 
claring before the end of the next term after the commit- 
ment, the defendant to be difcharged by fuperfedeas in the 
and of the next term, and liberty for the plaintiff to declare, 
upon that appearance, the next term after that at far theft. 
Reg. M. 1654. 

If the plaintiff does not remove tha defendant to the Fleet, 
and the prifoner enter hfe appearance, he may be difcharged 
by fuperftdeas in the end of the third term after the arreft, 
and the plaintiff may declare upon fuch .appearance the term 
following, but not after. 

But if fuch prifotter caufe an appearance to be entered 
for him by atrorney, and caufe notice thereof to be given to 
the plaintiff, ur his attorney ; and if oath thereof be made 
in writing, and filed hi court, unref* the plaintiff declares 
againft him in the term after fuch appearance, he may be. 
difcharged by fuperfedeks* fo as oath be mafle by the attor- 
ney for defendant, that no declaration had been delivered or 
tendered to him. And the plaintiff may declare againft 
him ,the term next after futh appearance entered, but not 
afterwards. Reg, H. 14, 15 Car. i. 

In this court, upon a fuperfedeas for want of declaring ' 
within the two terms* common bail muft be filed of the term 
tilt fuperfedeas iffues. By Reg. 14, 15 Car. 2. 

And by the fame rule, the plaintiff may deliver a decla- 
ration any time before the effo'ign day of the fecond term after 
the term in which the fuperfedeas illued, or appearance was 
entered, and the attorney appearing for him is bound to 
accept a declaration. 

The fame in this court. Praft. Reg. 327. 

But where in an a&ion againft two* and one defendant 
was comm itcd to the Fleet* charged with the adion, for 
want of bail* and the other abfeonded, fo tha plaintiff was 
not able to br»ng him into court by arreft, and therefore 
tdok out procef* of outlawry againft him, which, unavoida- 
bly, over- run th? time for declaring, viz. the two terms. 
The court tn tight it reafouable, as the plaintiff could not 
declare aga-nft the other, he neither being outlawed, nor in 
court, to dljw ^ further time to declare. Barnes 401* 

Merc 
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Of Proceeding againft Prifoners in Cuftody of 
the Sheriff, &c. at the Suit of the Party. 



The court rcfufed to difcharge a prifoner out of cuftody, 
for want of proceeding againft him within two terms, a mif- 
take having arifen from two perfons being of the fame fur- 
name. Loft 274. 

A writ was returnable the firft return of Michaelmas term, 
and the defendant was arretted in Trinity vacation, and the 
declaration was delivered in Hilary term, and held bad, for 
the plaintiff fhould have declared before the end of Michael- 
mas term. Pitt v. Yalden, Eaft. 7 Geo. 3, B. R. Bwrr, 
4 pt. 2060. 

In Hutchins v. Kenrici. Burr. 4 pt. 1048. The court 
held, that a defendant prifoner^ although fuperfedable, but 
not adually fuperfeded, if found in cuftody, may be charged 
with a declaration. Vide the oppofite cafe. 
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Of Proceeding againft Prifoner6 in Caftody of 
the Sheriff, &c. at the Suit of the Party. 

More than two terms had expired after the pri (oner's being 
in cuftody, and before the plaintiff declared ; and, on mo- 
tion that the prifoner might be difcharged by fuperfedeas^ the 
plaintiff having negle&ed to declare within the two arms* 
On (hewing caufe, it appeared by affidavits, that there had 
been a treaty of accommodation between the plaintiff and 
the defendant, and that breaking off, then the plaintiff de- 
clared, and the court held, that while a treaty fubftfts be- 
tween plaintiff and defendant a prifoner % the plaintiff is not 
obliged to declare within the two term % according to the 
pra&ice, for it is for the prisoner's benefit, that the plaintiff 
liftens to proposals of accommodation. 3 IP iff. 455. 



The plaintiff not having declared againft the defendant, a 
prifomr y before the end of the feeond term, the defendant took 
out sl judge's fummons for a fuperfedeas y 2$tb ofOft. and the 
plaintiff's agent had time to write to his client ; and not being 
able to (hew caufe againft it, a fuperfedeas was ordered on 
the 1 \th of November^ but could not be fealed that nighty 
but on the 13A& was fent into the country. The plaintiff, 
after the furomons ferved, viz. ift of November^ charged 
defendant in cuftody with a declaration, and on the 13th 
figned judgment, fent down a ttflatum cap. ad fat, and 
charged him in execution. The court held the plaintiff's 
proceedings, fubf£quent to the time of the defendant's be- 
ing fuperfedable and having applied for a fuperfedeas ^ to be 
irregular, and fet afide the ca. fa. with colts, upon defen- 
dant's confenting not to bring an action. Webb v. DorweiI 9 
Barnes 400. 

The plaintiff had two different caufes of a&ion againft the 
defendant, one as adminijirator, the other as ajfgnee. 
Defendant was arretted at the plaintiffs fuit as admini- 
Jirator\ buc in the title of the affidavit for bail, admimjlra- 
tor was omitted, though put in the writ. Defendant re- 
mained in cuftody for want of bail, and the plaintiff did not 
declare as adminijlrator, agreeable to his writ, but made a 
new affidavit of his other demand, as affiance, and delivered 

4de. 
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Of Proceeding againft Prifoncrs in Cuftody of 
x the Sheriff, &c. at the Suit of the Party. 



If a prifoner on mejne prccefs cfcape, and is retaken on an 
efcape warrant, and in cuftody of the flieriff, &c. the 
plaintiff' muft declare againft him within two terms after 
taken on the efcape warrant. Reg. 6 Anne. 

If a defendant is in the cuftody of the Jheriff, and the 
plaintiff has declared againft him as in fuch cuftody, he 
may notwithftanding, if he thinks proper, remove the de- 
fendant into the cuftody of the marjhal by habeas corpus cum 
eaufa ad faciendum it recipiendum ; for the ad 4 far 5 W. W M. 
was only made for the eafe and benefit of plaintiffs, to fave 
them the trouble and expence of fuing out an habeas corpui 
to bring the defendant into court, and does not take «wajr 
the plaintiff's common law right to remove him. Dr. Btt- 
Ufworth v. Bell, Efq. Burr. 4 pU 1 875. 

But note, fuch hab. corp. muft be tefted in term, though 
it may be returnable immediate. 
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Of Proceeding againft Prifoners in Cuftody of 
the Sheriff, &c. at the Suit of the Party. 

a declaration in the country gaol, indorfed for bail. And 
the rule to fljew caufe, why a fuperfedeas y fafr. in the firft 
caufe was made abfolute, the affidavit being a nihility ; but 
the arreft, in the fecood caufe, was held not to be void. 
barms 39 1 . 

Rut where the plaintiff arretted defendant as executrix, 
and afterwards finding the a&ion wrong as executrix, made 
a new affidavit for bail, and charged the defendant with a 
new declaration in her own right ; and, upon defendant's 
moving for a common appearance and fuperfedeas, the court 
held, that if there had been two different caufes of ait ion, 
the fecond declaration would have been a good charge \ but 
there being but one and the fame caufe ox ait ion, the pro*- 
ceedings were irxeg*lax, and made the rule abfolute to fet 
afide the proceedings. Barnes 391. 

Tie fame in this court, I Barnes 28c 

If prifoner efcapes, bi$ recaption Inall be looked on 
a& the time of the render frogi whence the plaintiff is to 
proceed. Barnes 382. ' 

Motion to Hay proceedings upon a declaration delivered 
againir a prifoner in a county gaol, the declaration not hav- 
ing been entered in the frtthonotary s office before delivered. 
iV* cur. It is fufficient to enter the declaration any time 
before gwing « rujp tp ptead. Barnes 372. 
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Of Proceeding againft Prisoners in Cuftody of 
the Sheriff, &c. under a prior Commitment. 

WHERE H perfon has caufe of action againft a pri- 
foner, already in cuftody of the Jberiffi, gk. he may, 
inftead of removing fuch prifoner into court, charge him 
with procefs in the cuftody of the (heriff, &c. But if he 
would remove him into court, he muft take out an habeas 
corpus ad refpondendum. 

If the caufe of a&ion is not bailable^ or under 10/. the 
defendant, prifoner^ muft be ferved with a cppy of procefs, 
and the plaintiff may file common bail for him, and proceed 
as in other cafes. 

But if the caufe of action is above 10/. and the plaintiff 
would hold him to bail, an affidavit muft be made thereof and 
filed with the clerk of the rules. 

The method of charging a defendant, prifoner^ in cuftody 
of the Jheriffiy &c. is this, the plaintiff makes three copies 
of a declaration, one on treble penny ftampt parchment, 
called the billy which muft be filed with the clerk of the de- 
clarations.— -The fecond on treble penny ftampt paper, to 
deliver to the prifoner himfelf, or leave with the gaoler or 
turnkey of the prifon. — And the third on like paper, to be 
filed with the clerk of the rules, to which muft be annexed 
an affidavit of the delivery of the one to the prifoner or turn- 
key* of which declaration and affidavit he will make an 
office copy on ftamps, or the plaintiff's attorney may do it 
for expedition himfelf; but then he muft take it to the clerk 
cf the rules , to be marked, when he files the original decla* 
ration and affidavit, and pay for the fame according to the 
length. 

The clerk of the rules will enter a rule for the defendant to 
appear and plead on the office-copy of the declaration, af- 
ter which [if he fail fo to do in due time] a demand of a 
plea being made, judgment may be figned againft him ; and 
if he does appear and plead, the proceedings then are the 
fame as in other cafes. 



If 



cb, £>f plotter*, is 

Of Proceeding againft Prifoners in Cuftody of 
the Sheriff, &c. under a prior Commitment. 

IH £ fame in this court. 



If the caufe of adion is not bailable, or under 10/. the 
defendant, prifoner, muft be ferved with a copy of a com- 
mon capias; and the plaintiff may, on affidavit of fervice, 
enter an appearance for him, according to the ftatute. 2 
Barnes 314. 

But if the caufe of a&ion is bailable, and above 10/. the 
procefs to be fued out by the plaintiff, againft the defend- 
ant, prifoner, is a fpecial capias, and a warrant thereon 
muft be lodged with the gaoler, in order to detain him* 

In this court the declaration muft be filed with the protbo- 
notary, and a copy thereof ferved on the prifoner, or left 
with the goaler or turnkey. 



The plaintiff muft declare within two terms* 



Where a defendant was ferved with a, copy of procefs, 
but, before declaration delivered, became a prifoner in the 
Fleets and the plaintiff entered an appearance for him, pur- 
suant to the ftatute, and left a declaration in the office, and 
gave him notice of it. The court fet afide the proceed- 
ings, and held, that the declaration ought to have been de- 
livered at the Fleet. Barnes 392, 

The 



Of Proceeding againft Prifoners in Cuftody of 
the Sheriff, &c. under a prior Commitment. 

If the defendant is in. the cuftody of the Jherffi there muft 
be an affidavit of the delivery of the declaration filed with the 
clerk of the rules, which muft be filed before the end of 
twenty days after the end of the fecond term after the return 
©f the procefs. 

The fame, though the defendant removes himfejf from 
Qne gaol to another. Jtt. Prafi. 337. 

But if he is in the cuftody qf the marjhal % no fuch affida- 
vit is aeceffary, 



Of 

I 
1 



Of Proceeding againft Prifoners in Cuftody of 
the Sheriff, lie, under a prior Commitment. 

The fame in this court. The affidavit muft be filed 
with the protbonolary ; but if Eafltr term is the fecond 
term, fuch affidavit muft be filed in ten days after, &f*. 

But if he was arretted at your fuit, no fuch affidavit is 
neceffary, becaufe there was one on the writ. But If the 
declaration is a new charge, there muft be an affidavit. 
Rules and Orders K.B. and C. B. 2 Vol. 144. Pratt, 
Reg. 330. 
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1 8 f>f ptf Cotters. B. r. 

Of Proceeding againft Prifoncrs in the Cuftody 
of the Marjhal. 

IF any defendant (hall be committed to the cuftody of the 
marjhal, or fhall be charged in cuftody of the marjhal + 
or arretted or committed by virtue of any procefs of this 
court, to the cuftody of any fheriff, or other officer what- 
soever, at the fuit of any plaintiff, and fhall fo remain in 
cuftody by. two* terms, and the plaintiff (hall not declare 
againft fuch defendant within that time, fuch defendant, 
after the end of the fecond term after fuch imprifonment, 
fhall be discharged out of the prifon where he (hall be fo 
detained, upon filing common bail, figned by one of the 
ju dices of this court, without any notice to be given to 
the plaintiff, or his attorney. Reg. 2 Geo. 1. 

Note, Within the above rule, the term in which the writ, 
whereon the defendant was arretted, is returnable, although 
not returnable until the laft day of the term, is to be ac- 
counted as one of the two terms ; as is alfo the term where* 
in the defendant was committed to the cuftody of the mar- 
jhal, although not committed till the laft day of a vacation. 

If a perfon has caufe of action againft a defendant, 
prifoner in the cuftody of the marjhal, he may charge fuch 
defendant in cuftody, by delivering a declaration. 

But, " for preventing the detainer of prifoners, charged by 
declarations, in the cuftody of the marjhal of the marjhalfea of 
this court, where the caufe of action againft fuch prifoners 
does not amount to 10/. and upwards — It is ordered, That, 
from and after the laft day of this term, no declaration, 
whereby any prifoner (hall be charged in the cuftody of the 
marfhal, (hall be fufficient caufe of detaining fuch pri- 
foner in cuftody, unlefs an affidavit, that the plaintiff's 
caufe of action againft fuch prifoner does amount to 
10/. or upwards, (hall be firft made and filed with the 
clerk of the rules of this court, and the fum fpecifed in fuch affi- 
davit /hall be indorfed by him upon fuch declaration, before the 
leaving thereof, with the turnkey. Eajl. 15 Geo. 2. 

If the prifoner was arretted, and in cuftody, at the fuit of 
the plaintiff, there is no need- of an affidavit on delivering 
the declaration, becaufe there was one on the writ; but if 
the declaration is anew charge, there mutt be a new affidavit. 
Rules and Order, K. B. and C. B. 2 Vol. 1 44. 
r .Procefs may be ferved on x man in cuftody pf the mar- 
foil, having furrendered himfetf to take the benefit "of the 

aft 



Of Proceeding againft Prifoners in the Cuftody 
of the Warden of the Fleet. 

IF any defendant fliall render himfelf or be rendered ta 
the Fleet prifon, in difcharge of his bail, at the fuit of 
any plaintiff, where no declaration has been delivered, 
unlefs the plaintiff (hall declare againft fuch defendant 
within two terms after fuch render, fuch defendant may be 
difcharged out of cuftody by fuperfedeas % to be allowed by 
one of the juftices of this court, if caufe be not {hewn to the 
contrary by the plaintiff or his attorney, upon notice to 
either of them given by the defendant's attorney or agent, 
and affidavit made of fuch notice. Reg. 8 Geo. 1. 



If a perfon has caufe of action againft a defendant, pri-c 
foner in the Fleets the plaintiff may charge fuch prifoner in 
cuftody, by delivering a declaration. 

But " for preventing the detainer of prifoners charged by 
declarations delivered at the Fleet prifon, where the caufe of 
action againft fuch prifoners does not amount to 10/. it is 
ordered, that no copy of a declaration delivered at the 
Fleet prifon 9 againft any prifoner there, fhall be fufficient 
charge to hold fuch prifoner to bail, or to retain fuch pri- 
foner in cuftody for want of bail, unlefs an affidavit, that 
the plaintiff's caufe of action amounts to 10/. or upwards, 
be firft made and filed in the prothonotarys office, and an in- 
dorfement made by the /aid prothcnctary, or his deputy , upon 
fuch copy of a declaration, fignifying the fum of money fpecified in 
fuch affidavit ; for which fum, fo indorfed, bail lhall be re- 
quired, and no more. HiL 8 Geo. 2. 

In explanation of the above rule, it has been adjudged, 
that if a defendant, arretted by procefs iffuing out of the 
court of King's Bench, and in cuftody for want of bail, re- 
move himfelf, by habeas corpus, to the Fleet prifon 9 and the 
plaintiff charges him in the Fleet with a copy of a declara- 
tion, he is not obliged to make and annex an affidavit, as 
by the above rule is directed, in regard there was an affi- 

C 2 davit 



Of Proceeding againft: Prifoners in the Cuftody 
of the MarjhaL 

aft for relief of infolvent debtors. Pry v. Lawford. 3 
Geo. 2. 



From what is faid, it may be collected, That where the 
defendant is in the cuftody of the marjhal, under a former 
commitments you may deliver a declaration, and not ferve 
him with procefe, whether the caufe of action requires bail 
cr not\ but if the action requires bail, there muft be an 
affidavit filed with the clerk of the rules , according to Reg. 
l$Geo. 2. elfe it is no caufe of detainer, if he fhould be 
fuperfeded in other actions againft him : But then, as in all 
cafes where the caufe of action does not require bail, 
common bail muft be filed in thofe actions, on being fuper- 
feded in fuch actions as require bail. 

To charge a prifoner, in cuftody of the marjhal, in vaca- 
tion time, [inftead of the old method of fuing out an 
hab. corp. ad refpond. tefled as of the laft term] the plaintiff 
muilfile a bill ax of the preceding term, and then to deliver to 
or leave for the defendant in cuftody, a copy of the declara- 
tion as of the preceding term, and make an affidavit of the 
delivery thereof. Burr. 4 pt. 1052. 

And fo in term time, and the defendant is a prifoner in 
cuftody of the marjkal, you ingrofs and file a bill, and de- 
liver a copy of the declaration thereon to the prifoner himfelf, 
or leave the fame with the turnkey, and give a rule to 
plead, demand a plea, and proceed as in other cafes. 

In this court, a bill muft always be filed againft a pri- 
foner; and for want of it, he is intided to a fuperfedeasy al- 
though he has pleaded. 



Of Proceeding againft Prifoners in the Cuftody 
of the Warden of the Fleet. 

davit made of the debt, when the plaintiff took out the 
procefs upon which the defendant was arretted. But if a 
declaration comes in as a new charge again ft a prifoner in 
cuftody at the fuit of another plaintiff, there the above 
rule muft be obferved. Rep. W Caf. of Pratt. C. B. 144. 
Barnes 72. Prafl. Reg. C. P. 330. 

If any perfon hath caufe of action againjl a prifoner com- 
mitted to the Fleets after filing a declaration uilh the proper 
officer, he may deliver a copy to the defendant or turnkey; 
and, after rule given to plead, to be out in eight days after de- 
livery of declaration ; and affidavit being made of the de- 
livery, the plaintiff may fign judgment, as if the defendant 
had been charged at the bai of the Common Pleas [or Ex- 
chequer] with fuch action. 8 £5? 9 W- $• c. 27. 

A prifoner \ furrendering as a fugitive, cannot be charged 
with a declaration under this act, becaufe not committed. 
Praft. Reg. 126. j Barnes 281. 

But it feems he may be arretted. Ibid. 

To charge a prifoner in the cuftody of the Fleets in vaca- 
tion time, the plaintiff draws his declaration as of the 
preceding term, gets it ftamped by the prothonotary, and 
delivers or leaves it with the clerk of the papers. 



To charge a prifoner in term time, the plaintiff draws 
his declaration, gets it ftamped by the protuonotary, and 
delivers or leaves it with the clerk of the papers at the 
Fleet. 

When the defendant is a prifoner in the Fleet* the decla- 
ration muft be entered with the prothonotary, before the de- 
livery of the declaration to the defendant; but if the de- 
fendant is in any other prifon, it need not be fo entered be- 
fore the delivery, but it is fufficient to file it any time 
before a rule is given thereon to appear and plead. 

And note — That when the defendant is in the Fleet, the 
original declaration, inJorfed by the prothonotary, fhould be 
Irft at the Fleet 9 and not a copy thereof. Wheieas when 
the defendant is in another gaol, the original declaration is 
filed with the frctk:nota>y, and a copy thereof delivered to 
the, defendant. Piatt. Reg. 331. 1 tiainei 315. 

c 3 if 



Of Proceeding againft Prifoners in the Cuftody 
of the MarJhaL 

A prifoner once fuperfedeable is alfo fo with refpe£t to 
the plaintiff himfelf in that caufe, but not as to third per- 
fons; for by them, fo long as he is in aftual cuflody^ he 
may be charged as a prifoner, Burr. 4 pt. 1048. 



Of 



c. & ©f Ptffonew. a3 

Of Proceeding againft Prifoners in the Cuftody 
of the Warden of the Fleet. 



If a capias is returned non eft invent* againft a pri finer in the 
Fleet , hemuft appear 012 *wi habeas corpus ad refpondendum, as 
well at the fuit of a ftranger as at his fuit whereon he is 
imprifoned, and receive a declaration. Mich. 1654. / 13. 

After an irregular declaration againft a prifoner, the plain- 
tiff cannot declare de novo* unlefs the prifoner is in cuftody 
at another perfon's fuit. Pracl. Reg. 328. 

It is faid in Pracl. Reg. 328 1 to be the conftant practice, 
to have four entire law days, after the two terms, to deliver 
declarations againft prifoners, and give a rule to plead. 
So, where the declaration was delivered on Monday the fifth 
day after the term, it was held well. But quare, as to this 
practice. 

But where a declaration is irregularly delivered, the pri- 
foner muft complain thereof before judgment. Pracl. Reg. 
3 2 9- 
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24 £>f£?|f Goiter*. b.r. 

Of Proceeding againft Prifoners removing them* 
felves when charged with Procefs, 

IF a prifoner in the Marjhalfea, on mefru procefs, removes 
himfelf to the Fleet, before the plaintiff has declared 
againft him, the plaintiff then muft declare in £ B. and 
ca nnot proceed further in B. R. unlefs he brings the defend 
daqt back there by habeas corpus ad refpondindum. Att* Prac. 

33 2 » 3<M- 

But if a prifoner in the cuftody of the marjhal, after be- 
ing charged with a declaration in B. R. removes himfelf to 
the fleet 9 the plaintiff muft proceed to judgment in B. R. 
and then bring the defendant back by habeas corpus ad fatis- 
faciendum to be charged in execution in 2>\ R. Att. Pradt. 
832. 

And note — That, if upon the defendant's removal from 
J?. R. to 1 C.B. before the plaintiff his declared the plain- 
tiff does not declare within the two terms> the defendant's 
application for a fuperfedeas muft be made to C. B. 

But if he removes, after being charged with a declaration, 
[and not brought back by habeas corpus] then, for want of 
iiot being charged in execution in due time, C5V. he muft 
apply for a fuperfedeas to J5. R. Barnes 384, 5. 

If two writs of habeas carpus iffue out of B. R. and th« 

other out of C. B. Where the pcrfon is in a gaol, the writ 

which is firft ferved (hall have the body ; and the prifoner 

' may afterwards, by another writ, remove himfelf into the 

other court, but then he muft plead firft. 

A prifoner, furrendered by bail* was fuperfeded, becaufe 
charged in the fame court after he had removed himfelf, 
Strfl. 1153. 



Of 
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Of Proceeding againft Prifoners removing them-* 
felves when charged with Procefs. 

IF a prifoner in the Fleet removes himfelf to the MarjhaU 
fea % before the plaintiff has declared, the plaintiff muft 
declare in B. R. and cannot proceed further in £ B. un- 
lefs he brings the defendant back by habeas corpus ad refpon- 
dendum. 

And if a prifoner in the Fleets charged with a declaration 
in C. B* removes himfelf afterwards to the Marfhalfea, the 
plaintiff muft proceed to judgment in £ B. and then carry 
him back by habeas corpus ad fatisfaciendum, to charge him 
in the Fleet. 

And w/*— That if, upon the defendant's removal from 
C. B. to B. R. before the plaintiff has declared, the plain- 
tiff does not declare within the two terms, the defendant's 
application for a fuperfedeas muft be to B. R. 

But if he removes, after being charged with a declara- 
tion [and not brought back by habeas corpus} then for 
want of being charged in execution in due time, bV. he 
muft apply for a fuperfedeas to £ B. Barnes 384, 5. 

Motion for a fuperfedeas for want of a declaration in £ B. 
within two terms. Defendant committed to the Fleet (charg- 
ed inter aP with a bill of Middlefex at the plaintiff's fait) be- 
fore declaration delivered j and afterwards the plaintiff de- 
livered a declaration in the King's Bench, at the Fleets and 
not a declaration in £ B. which declaration being delivered 
after the defendant had removed to the Fleet, as a declara- 
tion of the King's Bench, the court held as null and void, 
and made the rule abio]ute. Barnes 402. 



Of 



26 fl)f Wfonttg. u» 

Of the Rule to appear and plead, and when a 
Defendant, Prifoner, muft plead. 

IF the defendant is in the cuftody of Jbtriffy a rule to ap- 
pear and plead muft not be given before affidavit filed of 
the delivery of the declaration ; which affidavit muft be 
filed within twenty days, with the clerk of the rules, after the 
end of the fecond term after the return of procefs. Reg. 

But if the defendant is in cuftody of the marjhal, no af- 
fidavit of delivery is neceflary, but a rule to plead may be 
given of courfe ; and if the declaration is delivered four days, 
exclufive, before the end ot the term, and rule given, and 
plea demanded [which muft be done on the back of the 
declaration] the defendant muft plead as of that term. Reg. 
Eaft, S tV.&M. 

But if the bill is not filed, and copy delivered, four days, 
exclusive, before the end of the term, the defendant may 
% imparl till next term. The fame. 

If procefs is returnable the firft day of Eajier or Michael* 
mas term, and declaration delivered before menf Eaft. or, 
the morrow of All Souls ; and affidavit thereof filed, the de- 
fendant muft appear before the end often days after Eafler or 
Michaelmas term ; and if he appears within that time he 
may imparl till the next term, unlefs the a&ion is in Lon- 
don or Middle f ex, and the defendant is in prifon within forty 
miles of London, and then, though he appears within that 
time, he muft plead two days before the eflbign day of that 
term. Reg. Eaft. $TV.& M. 

If a copy of a declaration is delivered on or after menf 
Paf or, morrow of All Souls, or, in Hilary or Trinity terms, 
and rules given ; if the defendant appears before the eflbign 
day of the next term, he fhall imparl till the next term ; but 
if he does not appear within that time, the plaintiff is enti- 
tled to judgment. Reg. Eaft. 5 IV. fcf M. 

If the declaration is delivered before the eflbign day of 
the next term after the return of the writ, the plaintifF, 
in fuch next term may give rules, and the defendant muft 
appear, and plead on or before the expiration of the rules. 
Eaft. 5 W. & M. 

After defendant, a prifoner^ has appeared, the proceedings 
are the fame as in other cafes. 

Notice of trial to a turnkey is good, in the cafe of a pri- 
finer defendant, Stra, 248. 



Of 



Of the Rule to appear and plead, and when a 
Defendant, Prifoner, muft plead. 

THE. fame in this court. But if Eafitr term is the fe- 
cond term, then the affidavit of delivery muft be filed 
within ten days* 



If the defendant is in the Fleet, the rule to plead is out 
in tight days. Hil. 14, 15 Car. 2. [inclufive.] 

If the defendant is in a common gaol, and the declaration 
is delivered before the eflbign day of the term, the rule is 
out in four days. 



If a declaration is delivered to a prifoner the laft day but 
one of term, he muft plead two days before the eflbign day 
of the next term. Barnes 224. 

In Eafter and Michaelmas terms, if the declaration is de- 
livered before the morrow of All Souls, or menf. Pafch. the 
rules to plead are out in ten days after the term, except the 
aftion is in London or Middlefex, and the defendant in prifon 
within forty miles of London, as in B. R. — And if delivered 
after thofe days, the rules are out in two days next preceding 
the ejfoign day of the fubfequent term. 



And in Hilary and Trinity terms, if the declaration is de- 
livered on or after the eflbign day of the term, the rules to 
plead are out two days before the eflbign day of the fubfe- 
quent term. But if defendant appears within the time he 
may imparle, as in B. R. Reg. Eaft. 5 W. & M. 1 Barnes 
150. 

The fame in this court. Eqft. $W.&M. 



If a prifoner appears in perfon, he is bound to pay for 
the ijfuebook upon the delivery thereof, otherwife if he ap- 
pears by attorney. 2 WiL 11. 

In C.B. ten days notice, exclufive of the day of fuch 
notice, muft be given to defendant (being a&ually in the 
Fleet) of the time of trial. Reg. Hil. 14, 15 Car, 2. 

Of 
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Of Judgment againft Prifoners, and of charg- 
ing them in Execution. 

IF the plaintiff does not proceed to trial or judgment within 
three terms after declaration delivered, fuch defendant 
fhall be difcharged out of cuftody, on filing common baif 9 
notice being firft given to the plaintiff, or his attorney, and 
an affidavit thereof made, if the plaintiff or his attorney 
does not attend and (hew caufe againft the difcharge. Trin. 
2 Geo. i. — The term in which the declaratipn is delivered 
is one. 

So for want of getting a demurrer argued within the third 
term. 

Vide the oppofite cafe. 

The defendant, though not in cuftody, upon being taken, 
but All-rendered himfelf in difcharge of his bail, is fuperfer- 
fedeable within the above mentioned rule, and its conftruc- 
tion and the practice of the court ; and the time runs frorn 
notice of the defe»dant's being in cuftody. 



After judgment obtained ag-air.ft a defendant, pri finer y 
he muft be charged in Execution within two terms — the term 
wherein judgment to be obtained to be reckoned as one— 
the defendant may obtain his difcharge in like manner as 
for not proceeding to trial, or judgment. Rtg. Tr. i Gee. I. 



c. b. ©f l&fronettf. *» 

Of Judgment againft Prifoners, and of charg- 
ing them in Execution. 

/Tl H E fame in this court. Reg. Eajl. 8 Geo. I. 

Or within three terms after the render, the defendant 
having appeared. 

Or within three terms after recaption, or coming again 
into prilon ; for that time (hall be looked on as the time of 
the render. Barnes 382. 

So, for want of getting demurrer argued within the third 
term. Barnes 383. 

The defendant was difcharged out of cuftody by fuperfe- 
deas, on entering a common appearance, for want oi plain— 
tiff's proceeding to judgment within three terms after de- 
claration delivered. Plaintiff afterwards obtained judg- 
ment, and defendant, being tak^n in execution, moved to be 
difcharged, infilling, that after a fuperfedeas his perfon was 
free, and could not be again detained by procefs in the fame 
aftion. Per cur. After confulting all the judges in this 
cafe, the defendant having been difcharged by fuperfedeas 
before judgment, he is not finally difcharged, but after 
judgment is fubj<.& to be taken in execution. — But where a 
defendant is fuperfeded after judgment, for want of being 
charged in execution within two te*ms after judgment ob- 
tained, his perfon cannot afterwards be taken in execution. 
Barms 376. 

The fame this court. Reg. E 8 Geo. 1. 

On fhewing caufe why defendant fhould not be dif- 
charged by fuperfedeas, the plaintiff having negle&ed to 
charge him in cuitody within the two terms, it appeared, 
that the plaintiff's attorney had taken out a ca. fa. but di- 
rected it to tne flieriff of Exeter, inftead of Devon, which 
being fent back, he got it reiealed, and fent it in time to an 
attorney, with directions to chirge defendant in execution ; 
but it arrived too late to charge the defendant in time ; 
and it appearing, that there was no intention to opprefs, 
and the delay arifing entirely from an accident, the court 
difcharged the rule. Barnes 380. 

The plaintiff fhall have every day in the fecond term to 
charge a prifoner. 2 WiU 380. 



The 



3<> ©fp^fonettf. 

Of Judgment againft Prifoners, and of charg- 
ing them in Execution. 

The defendant, a prifoner, applied to t>e difcharged by 
fuperfedeas, for want of being charged in execution within 
two terms after judgment. The plaintiff excufed himfelf 
by the delivery of a ca. fa. to the gaoler within due time. 
But the court held that to be infufficient. The ca. fa. ought 
to have been delivered to the fheriff, and the flierifPs warrant 
to the gaoler. Barnes 389. 

Within two terms after final judgment, plaintiff, in (lead 
of charging the defendant in execution, charged him with a 
declaration in an action of debt on the judgment. The 
court held this declaration vexatious, and no caufe againft a 
fuperfedeas : rule for fuperfedeas made abfolute. Barnes 390. 

The writ of enquiry being fet afide, becaufe not executed 
before a perfon properly deputed by the fheriff, defendant 
applied, for a. fuperfedeas for want of plaintiff's proceeding to 
final judgment within three terms after the declaration, 
and obtained a rule to fhew caufe, which was made abfo- 
lute. Barnes 384. 

On motion for fuperfedeas for want of proceeding to 
judgment within three terms after declaration delivered, and 
caufe fhewn, it was contended, that the judgment, though 
not figned till the Michaelmas vacation, (Michaelmas being 
the third term) was a judgment of Michaelmas term, which 
was fufficient to prevent a fuperfedeas. Per cur. The three 
terms are always taken to be inclufive of that term whereof 
the declaration is, and unlefs plaintiff proceeds to fign final 
judgment within the third term, he is too late. Rule abfo- 
lute for fuperfedeas. Barnes 379. 

The defendant was brought into court by hab. corp. ad 
fat. to be charged in execution, which being objected to, 
becaufe a judge had before made an order for a fuperfedeas 
which was lodged with the warden; and allowed and ap- 
pearance entered: but as defendant had not ferved the 
order, nor allowed the fuperfedeas till after habeas corpus was 
lodged with the warden, the court held, that he muft be 
charged, and that he might apply afterwards as advifed^ 
The plaintiff may proceed at his peril. Barnes 379. 

Plaintiffs obtained interlocutory judgment by nil dicit, in 
an action of ajumpft, and fued out a writ of enquiry ; 
but, before the fame was executed, became bankrupt^ and 
proceeded to final judgment againft defendant, a prifoner, 
[which was regular] in Michaelmas term. The afjignees 
4 then 
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iiig them in Execution. 

then brought z fcire facias againft him returnalle thefirft re- 
turn of Hil. to (hew c^ufe why they fhould not have execution 
of that judgment; to which fcire facias the defendant plead- 
ed the whole matter ftated, and the bankruptcy of the 
plaintiffs in bar ; to which the afftgnees demurred, and had 
judgment in Eqfler term j and then the defendant moved, 
that he might be difcharged by fuperfedeas^ the plaintiff not 
having charged him in execution in Hilary term. But ptr 
cur. The bankrupts could not charge the defendant in ex«» 
ecution in laft Hilary Urm^ becaufe the affignees were en- 
titled to the benefit of the judgment, and had then brought 
a fcire facias upon it. And if defendant had any lands, 
(which. he may have for any thing we know) the affig neet 
may, perhaps, choofe an elegit againft his lands, and not 
charge his perfon. Whereupon the rule, to fliew why de- 
fendant fhould not be difcharged by fuperfedeas^ was dif- 
charged, the affignees having proceeded with due diligence* 
2 Wilf 378. 

A prifoner who is fuperfedeable in one afiion, at the fui(t 
of A. but not fuperfeded, may be charged in execution in 
another a&ion, at the fuit oi jl. Barnes ad finem $00. 
Pracl. Reg. 332. 

If defendant, prifoner, brings a writ of error, no need 
to charge him in execution the fecond term after the judg- 
ment. 2 Wilf 380. 

The defendant, in Michaelmas term, was furrendered in 
difcharge of his bail j and afterwards, without giving any 
notice to the plaintiff, was removed to the Fleet. The 
plaintiff, in Hilary term, charged him in execution as a 
prifo.her in -B. ic. and afterwards defendant moved for ay«- 
perfsdeaSy that charge in the court, where he was not a pri- 
foner, fignifyrng nothing ; and fo two terms were elapfed. 
The plaintiff infxned, he was in no default, not having no- 
tice of his removal 5 and that thefe removals do not appear 
upon the tammittitur look y where the charge in execution is to 
be made. But ,the court granted a juperfedeas ; for the 
plaintiff, they faid, fhould have demanded to fee the pri- 
foner; and if not produced, would > have known whereto 
find him, and bring him back, by habeas corpus^ to charge 
him. Filkes v. Allen. Stra. IJ53.. 
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Of Judgment againfl: Prifoners, and of charg- 
ing them in Execution. 

If the defendant, a prifoner, is in the King 9 s Bench prifon 9 
in order to charge him in execution, the plaintiff muft get a 
rule from the clerk of the rules, and ferve the marjhal with a 
copy, on which he will write his acknowledgment of the 
defendant's being in his cuftody, then enter committitur in 
the marJhaPs book, and file it. Note on Reg. Tr. 2 Geo. 1. 

Upon motion to fuperfede the defendant, as not being 
charged in execution in two terms, the court held that the 
committitur muft be actually entered on record, before the 
end of the fecond term^ and that there is no extenfion of 
of the time to the continuance day after term; nor was it 
fufficient, that there was an entry in the marjhaVs book in 
time. Stra. 121 5. 

A committitur in execution was entered in the marfhal's 
book, but no committitur piece was filed ; ndr was the commit- 
titur entered on record within two terms. Rule made abfolute 
for difcharging defendant on the authority of the above cafe 
of Unwin v. Kerchoffe. Stra. 12 15. as it ought to have 
been actually entered on record before the end of the fecond 
term. Totterell v. Philby. Burr. \pt. 1841. 

If the defendant, a prifoner, is in the cuftody of zjberffi 
a ca.fa. muft be fued out, and the warrant thereon lodged 
with the gaoler. 

If a prifoner furrender, after judgment in difcharge of 
bail, he muft be charged in execution in two terms after 
render, except a writ of error is brought, or there is an 
injunclion. Att. Praft. 341. Note on Reg. Tr. 2 Geo. !• 

But quaere as to injunclion, and vide the Att. Prod. 37 r. 
And Satk. 322. Where, by injunclion out of Chancery, the 
defendant frayed the plaintiff's execution a year and upwards. 
The injunclion being diflblved, the plaintiff took out execution 
without a fcire facias; and this was referred to the court, 
for irregularity. The plaintiff infifted, that he was flop- 
ped by the ad of the defendant; and that, if the defend- 
ant had fufpended it by a writ of error fo long, he had been 
at liberty to take out execution without a fd.fa % Sed per 
cur. We cannot take notice of Chancery injunctions ; and 
you might have taken out a writ of execution, and con- 
tinued it by vicecomes non mijit breve. A fuperfedeas quia im- 
provide was awarded. Booth & Booth. 
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Of Judgment againft Prifoner?, and of charge 
ing them in Execution. 

If the prifoner is in the Fleet* you make put an habeas 
corpus ad fatisfactendum* get it figned by the protbonotary % 
and backed by a judge ; and then carry it to the clerk of the 
papers at the Fleets four days before the return; and the 
defendant muft be brought into court, to be committed in • 
execution. 

If a defendant be brought into court, upon a habeas cor~* 
pus ad fatisfaciendum 9 he can be charged in execution upon 
that judgment only, on which the habeas corpus ad fatisfa- 
ciendum iffued : And if there be feveral judgments on 
which he is to be charged in execution, there muft* be * 
writ of habeas corpus on each judgment. 

An habeas corpus ad fatisfaciendum in one caufe only j and 
three judgment rolls were produced in this, and two other 
caufes, by the attorney for the plaintiffs, who dcfired that 
the defendant might be charged in execution in all three. 
But by the judges in tlje Treafury, the defendant can only 
be charged in that caufe, wherein the habeas corpus is brought? 
There muft be an habeas corpus on every judgment. Barnes 

The fame in this court; and if the ca. fa. be delivered 
to the gaoler, inftead of the fheriff, it is well. 2 Barnes 

308. 



The fame as to injunction. Prad. Reg. 377. fed quaere ? 
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Of Judgment againft Prifoners, and of charg- 
ing them in Execution. 

Where a prifoner is discharged for want of proceeding to 

judgment, he may afterwards be taken in execution ; but 

otherwife, ifdifcharged for want of being charged in ex- 

m ccution. AtU Pratt. 295. Pratt, keg. 333. 2 Vol. Rules 

and Orders 135. 6. 

A prifoner difcharged upon an infolvent aft, and afterwards 
arretted for a debt exceeding the fum limited in the aft, (hall 
'not be difcharged on common bail. Ld. Raym. 1088. 

If the defendant is difcharged by the lord's att, he can- 
not be retaken on execution, or new action', x Barnes 271. 

*A prifoner on a capias utlagatum y difcharged on an infol- 
vent debtor's a£r, cannot be talcen again on a new capias 
.utlagatum. 1 Barnes. 278. 

An adtum on the cafe lies againft an attorney, for ne- 
glecting to charge a prifoner in execution in due time. 
Vide the cafe of Rufjill v. Palmer, an An. C. B. 2 mi. 
.325. And the cafe ot Pitt v. Yalden. Burr. 4 pi. 2060. 

So if the defendant, prifoner, obtains / a faperfedeas for 
want of plaintiff's declaring within the two terms. Ibid. 

Defendant being a prifoner in the Fleet, at the plaintiff's 
fuit, brought a writ of error, and thereupon judgment was 
reverfed, and fuperfedeas iffued to difcharge her out of cuf- 
tody ; but before flie could get the fuperfedeas allowed, the 
plaintiff charged her with a neiv declaration-, whereupon (he 
moved to be difcharged, and the court held, that as de- 
fendant was detained a prifoner at the plaintiff's fuit only, 
and not at any other perfon's, (he could not regularly be 
charged with the, fecond declaration, after reverfal of the 
iirft judgment, whereon (he had been wrongfully detained ; 
and therefore ordered defendant to be difcharged. Peachy 
v. Bowes, fpinfter. Barnes 368. 

But where afterwards the plaintiff caufed her to be ar- 
retted and held to bail for the former caufe of a&ion, and 
flie moved to be difcharged on a common appearance, two 
. judges held^ that as the fecond declaration was no charge, 
(he had the benefit of her fuperfedeas 5 and that after the 
judgment was reverfed and annulled, the plaintiff had a 
right to bring a new aclton, and hold her to bail. But the 
other two judges were of opinion, that after the defendant 
had been diicharged by rule of court, as to the (econd de- 
claration, (he ought now to be difcharged on entering a com- 
mon 
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Of. Judgment againft Prifoners, and of charg- 
ing them in Execution. 

won appear once; and that the rule of court 'amounts to the 
fame thing as ifuperfedtas. The court being divided no rule* 
*as made. Sherwin v. Bowes, fpinfter. Barnes 429, 
Though in the book the names of the plaintiffs are different, 
it appears clearly from the report to have been the fame 
parties in both cafes. 
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Of a Prisoner's obtaining a Superfedeas. 

TO difcharge a prifoner in any cafe, whether for want 
of declaring*, neglecting to proceed to judgment, or 
not charging him in execution, his attorney mutt take out 
a judge's fummons, to (hew caufe why defendant fhould not 
be discharged, for want of charging him (or whatever the 
cafe is) in due time, and ferve the fame on the oppofite 
party ; and if the plaintiff's attorney do not attend thereon, 
or confent to an order being made, the defendant's at- 
torney muft make an affidavit of the fervice of the fummons, 
and his attendance at the time therein appointed ; where* 
upon the judge will make an order for the defendant's dif- 
charge, on filing common bail. 

If the prifoner is in the cuftody of the marjhal of the 
King's Bench , he muft get a certificate from the clerk of the 
common bails, that common bail was filed with him, by order 
of one of the judges, on producing which certificate to 
the marjhal, he will difcharge him without a fuperfedeas. 

But if the prifoner is in the cuftody of zjheriff, &lz. he 
muft fue out a writ of fuperfedeas ; for figning of which at 
the office, the bail-piece, figned by one of the judges, is a 
warrant to the officer with whom you leave it, and he de- 
livers it over to the clerk of the common bails to be filed. 

But in the Common Pleas in all cafes, whether the defend- 
ant is in the Fleet, or in cuftody of the Jheriffy a fuperfedeas 
i flues, to be allowed by a judge to difcharge him out of 
cuftody. Rig. E. 8 G. i. 



* But in order to difcharge a prifoner, for want of declaring 
according to the rule, 2 Geo. 1 . you muft alfo obtain a certificate 
from the clerk of the declarations, if in B.R. that no bill is filed in hit 
office againft the defendant ; and a certificate of the caufes wherewith 
he ftands charged, from the clerk of the "papers of the King's Bench 
/rifon, if in cuftody of the marjhal ; and from the gaoler or turn - 
key, if in cuftody of Jheriff or ether ojjicer. 

Of 



Of Prifoners removing thcmfelves by Habeas 
Corpus from the Prifons of inferior Courts 
into the Kings Bench or Fleet Prifons. 

APrifoner in the prifon of an inferior court, will often 
fue out , an habeas corpus cum cauja, in order to turn 
himfelf over to the King's Bench or Flat prifon. 

But if it be returned upon any certiorari, or corpus cum 
caufa, that the prifoner is condemned by judgment, he (hall 
be remanded, and remain in prifon, without being let to 
bail againft the will of the plaintiffs, unlefs fatisfadion be 
made them of the Aims adjudged, % Hen. $. flat, i. c. 2. 

A defendant brought into court by habeas corpus, di reded 
to the Iheriff of G. prayed to be committed to the Fleet, 
with the caufes mentioned in the return ; which were firft, 
a detainer for want of fu re ties, by a warrant from a juflice 
of the peace, for leaving a baftard child, whereby a parifh 
became chargeable with its maintenance. — adly. An ex- 
communicato capiendo iffued out of Chancery, returnable in the 
King's Bench. And 3dly, With Exchequer procefs on a re- 
cognizance forfeited at the feffions. — The court remanded 
the prifoner, being of opinion, that as to the two firft caufes 
of detainer, they had no jurifdi&ion 5 but as to the third 
caufe, the court inclined to think, that as it was not oa 
an extent, the defendant might have been committed there* 
with abftraftedly confidered. Barnes 223. 

A defendant was taken in execution in the admiralty 
court, and wanting to procure his liberty, gets a perfon to 
whom he was indebted to fue out an habeas corpus ad re- 
fpondendum, in order to be turned over to the Marjhalfea : 
And being thereby brought into court, it was moved, that 
he might be committed to the Marjhalfea. Sed per cur. 
Tho* upon an habeas corpus ad fubjiciendum, this court, upon 
a charge of treafon or felony, would have turned the defend- 
ant over to the marfhal j cr if a bill had been filed againft 
him, fo that he had been in the cuftody of the marfhal before; 
but yet, in this cafe, the court cannot do it, becaufe there is 
no plea in this court, at this time, depending againft him : 
and it cannot be, becaufe he is not in cujlodla marefcalli. 
And he was remanded by the whole court. Doivler v. Keite. 
Ld. Raym. 789/ Salk. 351. 

So in Dr. Watfon's cafe, who being arretted upon an Ex- 
communicato capiendo, after an excommunication in the Spi- 
ritual Court, for nonpayment of cofts, in a fuit in which 
be was condemned, was brought into B. R. by kab. corp* 

D 3 ad 
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Of Prifoners removing themfelvcs by Habeas 
Corpus from the Prifons of inferior Courts 
into the Kings Bench or Fleet Prifons. 

ad refp. J. S. de placito debiti, faff. And on motion to be 
committed, he was remanded, becaufe no fait was depending 
here again ft him, the bill of Middle/ex not being returnable 
till next term. Ibid. 

If a prifoner in the Cempter be removed into the King's 
Bench, upon an hab. corp. ad refp. and intending to go over 
into the fleet, procures fome friend to bring an habeas cor- 
pus to remove him ; he (hall not be removed thither, till he 
has anfwered to the caufe here ; and he {hall not compel 
the plaintiff to follow after a prolling defendant;* and fo 
vice verfa of the Common Pleas. Each court (hall retain the 
defendant in which he is firft attached ; and after he has 
anfwered there, you may carry him where you will. Salk, 

350. 

A&ions having been entered in B. R. againft one in cus- 
tody of a {he riff, upon a ne exeat regno , an habeas corpus 
yras faid might be granted, although ftrongly objected to, 
becaufe the writ of ne exeat regno commands the fheriff to 
take fecuri.ty, and tranfmit it into Chancery. Sed per cur. 
The habeas corpus ought to be granted : The King's Bench 
may receive and judge of the fecurity taken; and he ought 
to. remain there; and that they may then grant a fuperfe- 
deas. Naiior's cafe. Ld. Raym. 696. 

The defendant was brought to the bar by habeas corpus^ 
returnable in one month from the day of St. Michael^ to be 
committed to the Fleet \ and the court committed, though 
the day of the return' was paft, Barnes, 221 , 

From the above cafes it appears, that where a prifoner is 
in cuftody charged with procefs from another court than* 
that to the prifon of which \\e would be turned over, he 
muft (before ever he cap be turned over) procure himfelf 
to be charged with fome procefs ifluing out of the court in- 
to the prifop of which he would be turned over, and then 
bring his habeas corpus^ that he rnay be returned charged 
With fuch procefs. 

Where any perfon (hall be brought ipto court upon .art 
habeas corpus ) or before a judge, in oraW to be committed to 
the cuftody of the marfnal, the writ, with r the return, 
(hall be left with the fecondary, ox judge's clerk, to be filed ; 
and a copy or note of fuch return of the writ, under the 
hand of the judge or fecondary^ ihalj be delivered to the mar- 
ina! 
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ihal at the time of the commitment of fuch perfon to his 
cuftody; and fuch copy or note fhall be prepared by the 
perfon^ profecu ting fuch writ of habeas corpus, or by his at- 
torney. Trin. 3 Anne. 
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On mefne Procefs. 

OUTLAWRY is a puniflimcnt infli&ed on a perfon 
for a contempt and contumacy, in refilling to be 
amenable to and abide by the juftice of that court which 
hath lawful authority to call him before them ; and as this 
is a crime of the higheft nature, being an ad of rebellion 
agairrft that ftate or community of which he is a member, 
4b doth it fubjed the party to divers forfeitures and difabi r 
Kties ; for hereby he lofeth lib tram legend is out of the king's 
protedion, &c. Co. Lit. 128. RoL Ab. 802. , 'Dr. +nd 
Student, dial. 2. c. 3. 

But as to the forfeitures for refufirrg to appear, herein 
the law diftinguifhes between outlawries 111 capital cafes, and 
thofe of an inferior nature ; for as to outlawries in treafon 
and felony, the law interprets the party's ab fence a fufficient 
evidence of his guilt, and, without requiring further proof 
or fatisfadion, accounts him guilty of the fad, on which 
enfues corruption of blood, and forfeiture of his whole 
eftatc, real and perfonal. 

But outlawry in lefler crimes, or in perfonal a ft ions, does 
not occafion the party to be looked upon as guilty of the 
fad, nor does it occafion an entire forfeiture of his real 
eftate ; but yet is very fatal and penal in its confluences; 
for hereby he is retrained of his liberty if he can be found, 
forfeits his goods and chattels, and the profits of his lands, 
while the outlawry remains in force. Plow. 941. 9 H. 6# 
20. b. 

Having (tared the difference between outlawry in criminal 
and civil cafes, I fliall proceed to (hew ia what civil a&ions 
procefs of outlawry lies, in what manner a defendant may 
be profecuted to outlawry, and how fuch outlawry may be 
avoided, or revcrfeci. 

Procefs of outlawry lies in no cafe, but where a capias 
lies. So that when the proceedings are by bill, and not by 
original, as there can be no capita upon a bill, fo there can 
be no procefs of outlawry. Leon. 329. 2 Rol. Ab. 76. 
Sid. 159. Keb. 577. 

, The procefs of outlawry, in cwil adions, is confidered, at 
tnis day, nothing more than a procefs to compel an appear* 
ance of the party againft whom a fuit is commenced ; and 
therefore any plaulible caufe, however flight, will, in gene- 
2 ral, 
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ral, be fufficient to reverfe it. But in order to make the 
froctfs to outlawry, and praftice therein intelligible, it will be 
neceflary fo take a view of the ftatute* which have altered 
the pr fiefs of the courts. 

The ftatute j 3 Car. 2. jlat* l. c. 2. being made to re- 
medy foirie * abufes which crept in upon authoring the 
arreft of the defendant's body by the bill of Middlefex, lati- 
tat > l£c. in B. R t and the general writ of capias claufum 
frtgit in C. By provides, that no perfon who fhould happen 
to be arretted by force or colour of any writ or procefs if- 
fuing oat of the Kings Bench or Common Pleas, (hall be 
forqed upon fuch ftreft to give fecurity in more than 40/. 
unlefs the true caufe bf acliori be particularly exprejjid in fucb 
writ ar procefs.' 

This ftatute not having remedied all the mifchiefs that 
prevailed, as the (heriffwas ft ill to take bail for the defendant'* 
•appearance in 40/. even upon a general writ, without the 
claufe of " ac etiam ;" and upon writs wherein the claufe of 
" ac etiam" was inferted, he was authorized to require bail 
Upon the arreft to 'the amount of double the Aim fpeci- 
fied therein, which was ftill an engine of op pre (Eon in the 
hands of a malicious and troubleiome plaintiff, as he could 
cxprefs any^fum in the claufe of " ac etiam," or lay his 
damages therein to .any amount, and thereby keep the de- 
fendant in gaol for want of bail — the ftatute 12 Geo. 1. 
e, 29. was made 16 give a further remedy for fuch abufes, 
and provides, that no one (hall be held to bail, upon the 
arreft by procefs from the fuperior courts, unlefs an affidavit 
is previously made, that the caufe of ad ion amounts to 10/. 
or upwards, and that where no fuch affidavit is made, that 
the party (hall only be ferved with a copy of the procefs, 
in order that he may appear to the a&ion 5 and, in cafe of 
his non-appearance at the return, the plaintiff has liberty to 
enter (on affidavit made of due fervice of the procefs) an 
appearance for him, and proceed as if the party had ac- 
tually appeared. Then came the ftatute 5 Geo. 2. c. 27. 
to remedy the inconveniences from the procefs being in 
Latin j amd requires the fame to be in the Englijh tongue ; 
and where the party is onty to be ferved with a copy thereof 
when no affidavit is made of the debt's amounting to 10 /. 
or upwards, ena&s, that an Englijh notice, in writing, (hall 
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be fubfcribcd on the copy of the faid procefs wherewith the 
party is to be ferved, to the intent to warn him to appear 
at the return thereof, to anfwer the adtion againft him. 

Thefe ftatutes have, in great meafure, occafioned the 
practice of outlawing defendants to fa]} into difufe', as a' 
plaintiff may proceed with lefs ex pence, arid moge expedi- 
tion, in his aftion, by not taking out procefs Jtowards out- . 
la%vry> than by proceeding with an intention to outlcftv, 
Jhcuid the defendant ftand out to be outlawed Yy the procefs 
thereto being dilatory and expenfive. But frill a plaintiff 
in fome cafes, and particularly if his adion is againft a' de- * 
fend ant who it is apprehended will $£ litigious, or is 
difficult to be arretted, and has property wherewith to'fa- 
tisfy the plaintiff's demand, and all the charges and inci- 
dental expences of the outlawry, will find an advantage in 
this method of proceeding. 

The aforementioned ftatute of Cha. 2. was of equal 
fervice to plaintiffs as to defendants, for a plaintiff who 
chofe to proceed by original, could infert any.caufe of per- 
gonal a&ion in the claufe of " ac etiam". in the capias, arreft 
the party immmediately, and require bail to the f amount o/ 
Rouble, the fum expreffed therein ; but ftill the defendant 
was fuppofed to be arretted for the trefpafs mentioned in the 
writ, though, in fa&, no fuch charge could be alledged 
againft him ; and not for the debt or damages inferted in 
the " ac etiam" claufe, the intent of ^hat being nothing 
more than to (hew the ftieriff, to what amount he was to 
infift upon bail if he arretted the party. 

This ftatute of Cha. a* gave a plaintiff who had ar\ ac- 
tion of debt againft a defendant, if he fued by original, an 
opportunity alfo of avoiding the Fint paid to the king upon 
fuing out his original writ, in debt, becaufe he could infert 
the amount thereof in the ac etiam claiifc of a capias, and, if 
the defendant was arretted, require bail in proportion to his 
demand $ which was a cheaper method of proceeding, evi- 
dently more expeditious, and equally anfwered the purpofe 
of fuing out an original in debt; and going on regularly 
towards outlawing the defendant, unlefs he was a perfon 
likely to abfeond or avoid being taken, and had property 
which the plaintiff could come at to fatisfy his debt by pro- 
ceeding to outlaw him. For which reafon we do not often 
hear, at this day, of a pracipe quod reddat, in debt $ or, of 
a perfon being outlawed in an aiftion of debt, as that a&iot* is 
generally profecutcd in the King's Bench by bill or latitat, 

which 



©f£ttttotDtp; jj 

On mcfnc Proccfs. 

which pre-fuppofes a bill, and in the Common Pitas by a 
capias, with an ac etiarn in it ; and a defendant cannot be 
outlawed by procefs with ac et tarns. 

Since the ftatute alfo of 12 Geo. 1. c. 29. before mention- 
ed, we do not often hear of a defendant being outlawed by a 
common capias quare claufum f regit ; becaufe, if the plaintiff's 
caufe of a&ion does not warrant him to arreft and hold the 
defendant to bail, he is generally ferved with a copy of the 
procefs, with a notice fubfcribed, to appear; and upon no 
appearance within * eight days after the return of the pro- 
cefs, the plaintiff is at liberty, upon an affidavit made of the 
procefs having been duly ferved on the defendant, to enter 
an appearance for him, and proceed as if he had regularly 
appeared to the adion. This method therefore, in cafes 
not warranting tail, if the defendant can be met with, be- 
ixig more eafy and expeditious, and attended with little or 
no expencc to the fuitor, compared with proceedings to- 
wards outlawry , affords one reafon why outlawry is not often 
heard or now upon common capias's quare claufum fregit. Ano- 
ther reafon alfo is, that fhould a plaintiff proceed with art 
intention to outlaw the defendant upon common capias's, and 
the defendant even not come in till after the exigi facias •, 
he may, notwithftanding, reverfe the outlawry had againft 
him, without being, com pel led to put in fail to the a&ion ; 
fo that the plaintiff, inftead of gaining any advantage, in 
proceeding to outlawry upon common capias's, and not purfu- 
ing the line chalked out by the ftatute for his own expedi- 
tion, is not only put to expence, but is himfelf the occafion 
of his own delay, and frequently in a worfe fituation to- 
wards recovering his demand than he otherwife might have 
been, if he had proceeded as the ftatute directs him. 

For the above rcafons, a plaintiff feldom proceeds with a 
view to outlaw the defendant, unlefs the caufe of action is 
fuch as to warrant holding him to bail, which ir.uit be for 
actions founded on contrary unlefs by fpecial order cf a 
judge in cafes of forts. A ni -, as the acTon of debt is not 
often commenced at this day by a precipe quod redrlat, on 
account of the fine upon fuing it out, the action of ajjitmpftt 
is that in which plaintiffs* ufualiy proceed, with a view to 
outlaw the defendant. 



* fide 5 Geo, 2. c, 27, 

In 
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In the King's Bench) as a writ of error brought on a judg- 
ment by original there, muft be returnable in parliament, 
and not in the Exchequer Chamber , as where the fuit is 
commenced by bill, a plaintiff having a juft demand 
againft a litigious and wealthy defendant, who is likely 
to put off the day of payment as long as he can, by 
bringing writs of error, has a profpeft therefore of getting 
his debt much earlier, by fuing by original) than by bill in 
B. R. And, in either court, if the plaintiff's demand 
amounts to a confiderable fum, or the defendant cannot be 
eafily caught, or has property which the plaintiff can come 
at, he may, in the end, reap more advantage, perhaps, by 
taking out procefs towards outlawry, than by fuing out a 
common capias quart claufam f regit > or a capias with a claufe 
of " ac etiam" in it. 

As the a&ion of ajfumpjit, where the demand is fufficient 
to hold to bail) is the a&ion in which plaintiffs tn either 
court ufually proceed with an intention to outlaw the defen- 
dant, I ftall (hew the method of commencing and profe- 
cuting fuch a&ion, and of outlawing a defendant therein, 
and of his reverilng fuch outlawry ; at the fame time it muft 
be remembered, that the practice and proceedings in another 
a&ion requiring, bail, towards outlawry, would be exa&Iy 
the fame. 

The plaintiff's attorney, or fpecial pleader, when the 
caufe of afiion is above 10/. draws out a precipe for a 
fpecial original, which pracipe contains ,the whole count or 
declaration, and ought to be drawn up with great accuracy 
and precifion, as on it all the fubfequent proceedings are 
built. The defendant's name, his degree, profeffion, or mif- 
tery muft be afcertained and fet forth according to the fta- 
tute of * additions^ together with the town or hamlet, place 
and county, in which he is or was converfant. 

The pracipe) in an a&ion on the cafe on ajfumpftt) is to 
thiseffeft. 

Middkfex. If jf?B. fhall give you fecurity to profecute his 
fuit, then put by fureties and fafe pledges C. D. 
late of Wejlminfler) in the county of Middle/ex, 
upholder) that he be before our lord the king) on the 
morrow of the Holy Trinity) wherefoever our faid 



* I Hen, 5, c. 5.' 

lord 
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lord the king Jhall then he in England [or if in C. B. 
fay, " before our juftices at IVeJlminJler , on the 
morrow of the Holy Trinity"] to {hew wherefore 
Whereas, [fo fet forth, verbatim, the whole count, 
or declaration] to the damage of the faid A. B 9 
of one hundred pounds, as he faith, &c. 
\ Returnable, &c+ 

E. F. attorney, 

I May, 1780. 

This pracipe muft be carried to the curjitor of the proper 
county, who will thereupon make out the * original writ. 
But in B R. the pracipe is ufually carried di redly to the 
filazer, who procures the original from the curjitor, and im- 
mediately makes out the capias, &c. 

The cwfitor is paid at the rate of as. 6 d. the firft count, 
and bd. for every other count contained in the pracipe, upon 
making out the original writ. The filazer, who makes out 
the capias, &c; from the original writ, is alfo paid after the 
above rate, be fides 4^. for filing the original. 

If the pracipe is carried to the curjitor, before the eflbign 
day of a term, he will make the original returnable on any 
return of the precedent term. The original is returned of 
courfe thus : 

Pledges for profccuting,{|i r f^ 

It has been often qucftioned, whether an affidavit was ne- 
ceffary to be made of the debt, when a plaintiff fues by fpe- 
cial original, previous to the iffuing of the procefs. But it 
has been determined in lord Hardwicie's time, M. 10 Geo. 
2, Fownes and Allen, that procefs of outlawry is not within 
the flat. 12 Geo. 1. c. 29. fo there is no need of an affidavit, 
when the plaintiff fues by fpecial original, efpecially as the 
5 Geo. 2. c. 27. f. 5. ena&s, <c That no fpecial writ, nor 
" any procefs fpecially therein expreffing the caufe of ac- 
" tion, (hall be fued forth or iffued from any fuperior court, 
"where the caufe of action (hall not amount to 10 /• or 
" upwards." Since which .ftatute, as no /pedal writ can 
iflue where the caufe of ad ion is not above 10/. it feems, 
that, before the iffuing of a fpecial writ, no affidavit is ne- 
ceffary, becaufe a fheriff, if be apprehends the party either 



Very often no original writ is made out at all, 

upon 
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upon the fpecial capias, alias, or pluries^ before he lets him 
go out of his cuftody, for his own fafety, fhould take bail j 
and he can eafily know to what amount to take bail, as the 
whole caufe of adion is fpread and fet forth in tWb writ. 
Vide the cafe of Cracraft v. Gledowe, Burr. 4 pt. 1482. 

In Barnes 322, it was held^ that on procefs to outlawry, 
no affidavit for bail is required by ftatute, or thecourfe of 
the court. 

If. the plaintiff means to proceed to outlawry, he has no 
need to wait till the capias is fpent, then to take out an alias, 
and endeavour to arrcft the defendant, and after that a p/«- 
ries; but he may, for expedition, get them all of the filazer 
at once (if there is time fince the caufe of action accrued to 
allow of the proper tefte s,nd return to each writ,) and return 
jhem feverally of courfe after this manner : 

" The within named C. D. is not found in our baili- 
" wick." The anfwer of 

Thomas Wright , Efq.J 

And > Sheriff. 

Evan Pugh 9 Efq. J 

The original writ muft have fifteen days, at leaft, between 
the tefte and return. The capias alfo muft have fifteen days 
between its tefte and return ; and fhould regularly bear tefte 
on the return day of the original ; the alias ajfo muft have 
the fame number of days, and fhould bear tefte the return- 
day of the capias ; and the pluries capias rpuft have the fame 
number of days, and fhould bear tefte the return day of 
the alias ; whereas, if a plaintiff fucs by original, and doe9 
not mean to proceed to outlawry, the capias may bear tefte 
before the original, and even before the caufe of adion ac- 
crued, fo long as it is actually taken out afterwards ; for 
you cannot have oyer of the copies, fo as to take advantage 
of it. Barnes 173. And fo held in B. R. Eaft. 18 Geo. 3. 

Note — The proceedings are exactly ^he fame towards out" 
hwry upon a common capias quart claufum f regit, as on a 
fpecinl capias. 

Upon the return of non eft inventus to the pluries capias, 
procefs of outlawry begins, .which is the writ of exigi facias. 
In B R. the filacer afts as the -exigentcr : in C. B. the txi- 
genur is a diftindt oificer from the filazer. 

The 
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The writ of pluries capias, when fealcd and returned, is 
the warrant for the exigenter to make out the exigi facias 
and wt it of proclamation thereon. 

Every attorney (hall file his warrant of attorney of the 
term wherein any exigent is awarded, upon pain of forty 
(hillings for every time he offends, and is attainted by due 
examination of the juftices of this court ; fuch warrant to 
be filed upon or before the effbign-day of every Trinity term, 
and within twenty -one days after the end of every other 
term. Hil. 14, 15 Car. 2. C. B~ 

No exigenter /hall receive any pluries capias, in order to 
make an exigent or proclamation thereon, before the fame be 
figned or damped by the clerk of the warrants, or his de- 
puty, to the end it may appear, that the warrant of attor- 
ney is duly filed. ML 2, 3 Jac. 2. 

Plaintiffs, who intend to proceed to outlawry, generally 
lay their action in London, becaufe defendants are ftoner 
cutlaived in London than in any other place, as the county 
days there are more frequent. 

The w rit." of exigent therefore mult go to the fberifFof the 
county in which the a&ion is laid ; as fuppofe £**//<?». Buc 
if the defendant lives in any other county, the writ of pro- 
clamation mull go there, (whether a county palatine, or 
other fianchife in Englandor JValei) according to the 31 E'.iz. 
c 3. for avoiding fecret outlawries ag*inft perfonS having 
known places of dwelling. 

The exigent fhould bear tejle the quarto die poji of the 
pluries. The writ of proclamation, by the fame ftatute, muft 
bear the fan.e tcjh and return as the exigent. 

If the exigent goes into London, as is ufual in outlawries, 
for expedition, carry it to one of the compters, where clerks 
atten.l for the purpofe, who require the defendant, upon 
five icvcr.l bujling-days ; and, if he doe* not appear upon 
the quint 3 cxcMus, he is returned outlawed. 

Upun receiving the writ of p*cclamciior^ the fheriff muff, 
according to the Uatute of Elizabeth, make three proclamations, 
one in lus couuty-court, one at the general quarter-feflions, 
and the othe;r at leaftone month before the quinto exaElus at 
ths church door of the pariih where 'the defendant lives ; or, ' 
it he lives out of a parifh, then at the church-door of the 
ifxr. parifli, upon a Sunday, after divine fervice ; after 
which proclamations, if the defendant does not appear be- 
fore the ju. ; ;jti exaclusy he is pronounced outlawed by the 

coroner. 
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coroner. Then the fheriffs return the writs — the return to 
the exigent fpecifies the five county courts when he was ex- 
acted ; and the judgment of outlawry— and the Return to 
the writ of proclamation particularizes when and where he 
was duly proclaimed. 

If it happens that there fliould not be five county-days be- 
tween the tejie and return of the exigent* you may, upon ap- 
plication to the exigenter* get an allocatur to bring in the 
days. 

All outlawries pronounced, and and no proclamation award- 
ed and returned, according to the ftatute are void. Stat. 
31 El. c. 3. 

The fherifF, for making the proclamation at the church- 
door, (hall have 12 d. Same flat. 

No officer, in whofe office the exigent fhall be taken, 
{hall take more, for making out the writ of proclamation* than 
6 d. Stat. 6 Hen. 8. c. 4. 

Of appearing upon the exigent* &c. Vide poft. 

When the exigent and proclamation are returned, the pro- 
clamation muft be filed with the exigenter* and the exigent taken 
to the clerk of the outlawries, if in C. B. [in B. R. the filazer 
executes this office alfo] who thereupon makes out a capias 
utlagatum* of which there are two forts, either the general or 
fpeciai capias utlagatum* the one againft the defendant's body* 
the other againft his body, goods and lands, into as many 
counties as the plaintiff chufes either in England ox Wales. 

No fherifF, underfherifF, their deputies, or bailiffs, (hall fet 
at liberty any perfon arretted upon any capias utlagatum* un- 
til he receive a fuperfedeas according to law from the proper 
officer appointed. 13 Car. 2. ft. 2. c. 2. / 4. 

No fherifF, underiherifF, £**♦ fhall fet at liberty any per- 
fon upon any writ of capias utlagatum* nor difcharge the 
lands or goods of any perfon outlawed, without a lawful 
fuperfedeas* under the feai of the court.— HiL 15. 16 Car. 2. 
Jiut vide the ftatute 4 & 5 IV. far M. c. 18. poft. which em- 
powers him to admit to bail, or take an attorney's engage- 
ment in writing to appear for him. 

If upon the fpeciai capias utlagatum any goods are taken, 
and the defendant is not likely to put in bail to the a&ion, 
or does not move to fuperfede or reverfe the outlawry* you may 
get a fatisfa&ion out of his goods ; but if the fame do not 
amount to fomething confiderable, fo as to pay all the char- 
ges of petitioning, &c. and put the plaintiff fomething in 
* pocket 



0f Ctttfatutp. 5*° 



On mefoe Procefs. 

pocket towards his demand, it will not be worth while to 
proceed. 

If the plaintiff, in fitch cafe, thinks it worth his while 
to proceed, he muft get the (her iff to extend and appraife 
the goods by an inqueft, which the iheriff Will fummon if 
requefted, the plaintiff paying the charges thereof, amount* 
ing to about two or three guineas ; and if it is necefiary, the 
plaintiff may take out a fubpoena for witnefles to attend and 
give evidence upon the inquifition. 

The inquifition being taken, get the capias utlagatum re- 
turned with the inquifition annexed, which muft be carried, 
if in B. R. to the filazer who ads as clerk of the outlawries, 
and if in C. B. to the clerk of the outlawries, who will tran- 
fcribe the inquifition and tranfmit it into the Court of £*• 
chequer. Which being done, apply to a clerk in the Re- 
membrancer's office for a venditioni exponas, by virtue of which 
the iherrff will fell the goods, and if the money raifed there- 
by exceeds not 20 /. the court of Exchequer, on motion, will 
order it to be paid to the plaintiff; but if it exceeds that 
Ann, the p rain tiff muft petition the lords of the treafury 
for it, who refer it to their folicitor, to examine into the 
merits of the plaintiff's demand. 



To (hi Right Honourable the Lords CommiJJloners of bis JMajeft/t 
Treafury. 

The humble P e t i t i o n of A. 5. 

Shewbth, 

THATC.D. late of being indebted to your pe- 
titioner in the fum of 100/. your petitioner did 1 , 
at his very great charge in November laft, profecute 
the faid C. Z). to an outlawry ; and by virtue of a 
ftecial capiat utlagatum, direfled to the fcerrff of 
Middltfex, feveral goods of the faid C. D. were fritt- 
ed, and 1 found by inquifition to be of the value of 
86/. 4X. which goods were afterwards fold by the 
laid (beriff, by virtue of a Writ of venditioni exponas-, 
• at. the fame price and value at which, they #ere ft* 
appraifed ; and the money thereupon raifed ftrll 
fertains in fha hands of the fheri-ff tK Middkft*. 
Vol. II. E • That 
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That your petitioner's faid debt, and the charge he has 
already been at in profecuting the faid C. D. to out* 
lawry, greatly exceeded the fum fo remaining in the 
(heriff's hands. 

Wherefore your petitioner humbly prays your lord- 
fliips, that the money fo levied as aforefaid may 
be paid over to your petitioner. 

And your petitioner, as in duty bound, fhall 
ever pray, &c* 

jt.B. 

Reference thereon to the folicitor. 
* 

Whitehall Treafury- Chambers, Feb. I, 1 780. 

The right honourable the Lord's Comraiffioners of his 
Majefty's Treafury are pleafed to refer this petition 
to William Chamberlain, efq. who is to confider the 
fame ; and report to their lordfhips a true ftate of 
the petitioners cafe, together with his opinion what 
is fit to be done therein* 

Grey Cooper. 

After this reference, the plaintiff muft make, an affida- 
vit, before one of the barons of the Exchequer, of his debt 
and proceedings againft the defendant, and the charges 
he has been put unto, which affidavit, with the attorney's 
bill, venditioni exponas and return, muft all be laid before 
the folicitor of the Treafury ; and if he is fatisfied of 
the truth of the premiffes, he makes his report to their 
Jordfhips accordingly ; and thereupon a warrant goes from 
the Treafury to the attorney general, to confent that fo 
much of the money as remains in the (herifF's hands, • 
after deducing the poundage, be paid to the plaintiff to- 
wards fatisfying the debt and cofts, on his moving the 
court of Exchequer for an order for that purpofe. On 
delivering the" warrant to the attorney general, he gives 
his confent of courfe $ then, on moving the court of Ex- 
chequer, an order is made for the fheriff to pay the money 
over to the plaintiff, which, on fight thereof, he will ac- 
cordingly do. 

The fees andexpences in all amount to about 20 /. 

Of 
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IF the defendant has notice that an ixigent is iffued out 
againft him, and would avoid the outlawry, he mud find 
out to what fheriff the writ is dire&ed, and get a note of it, 
particularizing at whofe fuit, the caufeof a£tion, and when 
the exigent is returnable ; from which note, the filacer in 
B, R. or exigentir in C B. will make out a fuperfedeat 
on the defendant's attorney entering an appearance ; which 
fuperfedeas muft be carried to the fheriff for his allowance 
thereof before the return of the exigent *. 

Thefuperfedeas is a writ taking notice of the exigi facias hav- 
ing iflued, at whofe fuit, and for what caufej and orders the 
fheriff to forbear further proceedings, as the defendant duly 
appeared in court before the iffuing thereof, and offered to 
anfwer the plaintiff, although the faft, perhaps, is the con- 
trary. 

If the defendant thus fuperfedes the .exigent before 
outlawry pronounced, no bail is required, let the debt be 
ever fo large : Whereas, if a defendant fuperfedes or re- 
verfes an outlawry had againft him, he muft put in bail, if 
he was outlawed by a fpecial original requiring bail. 

The fuperfedtas to an exigent muft be delivered to the 
fheriff before the return of the exigent. Barnes 319. 

In ftiperfeding the exigent^ the defendant muft pay the 
plaintiff the cofts he has put into his proceedings. 



* The fees amount to about 10 A — zs. for entering the appear- 
ance, — 3 j. the fuperfedeas — duty, is. 6d. feal, yd. and allowance 
fcy the fheriff, zs. \d. 
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the Outlawry by Motion, on coming in 

gratis. 

FOrmerly, if the defendant appeared upon the exigent* 
though the debt originally required bail, yet the de- 
fendant was not obliged to put in bail ; but the courts now 
hold, that if the defendant {lands out to be outlawed, and 
will then come in, [/. e. voluntarily come in] and the 
caufe of action requires bail, he muft put in bail, as ap- 
pears by Campbell v. Daley. Bur.^pt. 1920. The que- 
ftion was, whether in a cafe originally requiring fpecial 
bail, and the defendant {landing out to an outlawry, he 
can. come in and appear to the outlawry without putting 
in fpecial bail ? Per cur. There ought to be a fpecial bail. 
It would be unreafonable, that a defendant {hould gain an 
advantage, by {landing out until rjrocefs of outlawry. He 
certainly ought not to be in a better cafe then, than if 
he had appeared at fir ft. And accordingly direction was 
given, " that the filazer {hould not iflue a fuperfedeas till 
the defendant had put in fpecial bail." And a -week was 
given him for that purpofe. 

Inftead of driving the party to a writ of error, to reverfe 

an outlawry had againft him, the court will, at this day, in 

moft cafes, relieve upon motion, where the party comes 

in gratis upon the exigent^ if the proceedings have been 

• irregular or unlawful. 

A writ of fuperfedeas to an allocatur to the exigent could 
not be fealed in the morning of the day whereon the allo- 
catur was returnable, it being an holy-day, but was feal- 
ed and brought to the {he riff's office in London, about an 
hour after the defendant was returned outlawed. The pro- 
ceeding was by fpecial original in an a&ion on the cafe on 
promifes, which required bail. Motion and rule was to 
fliew caufe, why defendant {hould not have leave to ap- 
pear, and f u per led e the exigent on payment of cofts. On 
{hewing caufe, the court was not willing to ftrip the 
plaintin of an advantage which he had fairly and regularly 
obtained. Before a defendant is returned outlawed, he may 
fuperfede the exigent, though founded on a fpecial origi- 
nal, and though the debt be ever fo large. . But after he is 
returned outlawed, he cannot reverfe the outlawry, without 
bail ; who are to be absolutely bound to pay the money 
tvithout power to render the principal in their difcharge. 
Ordered, that proceedings on the outlawry be flayed on 

payment 
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payment of the plaintiff's debt and cofts within a month ; 
but in default, the rule to be discharged, and plaintiff at 
liberty to proceed on the outlawry. Chatting v. Fox. Barnes 
3*6. 

It appeared that, pending the exigent, defendant wis a 
prHbner in t^e gaol for the city of Tork % for which rea- • 
fori the court ordered the outlawry to be reverfed, without 
payment of cofts to the plaintiff, upon defendant's enter- 
ing a common appearance. Barnes 321. Hesly v. Hewfon. 

An outlawry had again ft a bankrupt was reverfed on 
motion. Anon. B. R. 

The outlawry was reverfed and compleated, during tho 
defendant's refidence in Ireland \ and, on motion, it was 
ordered, at his ex pence, to be reverfed, without bail or ap- 
pearance. Where the court fee an unlawful proceeding, 
they will not put the party to the expetice of a writ of 
error, but will avoid circuity, and relieve him in a fum* 
mary way. Barnes 325. Rettly v. O 'Connor. 

Motion to reverfe outlawries on common claufum frtgitSy at 
the plaintiff's expence, on affidavits of defendant's publick 
appearance and dealings, fworn by themfelves only. Per cur. 
Let the rule be enlarged until next term, that the plaintiff's 
attorney may, in the mean time, make fatisfa&ion to the 
parties. Barnes 320. 

Rule to (hew caufe, why outlawry fhould not be reverfed 
at plaintiff's expence It appeared that two writs had been 
fued out, and defendant could not be arretted. He lived on 
the confines of Surry and Kent\ and when the Surry bailiff 
come to arreft him, he jumped over an hedge into Kent % 
and put the bailiff to defiance. Per cur. Though the de- 
fendant is fworn to appear publickly, yet it is plain he 
kept out of the way'to prevent being arretted. Rule dif- 
charged. But, by confent, the debt and cofts to be paid 
out of the money in the flieriff's hands; and the overplus 
paid to the defendant. Holman v. Bra/ier, Barnes 320. 

On motion to reverfe an outlawry, the defendant, and 
three others, fwore that he was always vifible j but the 
court refufed, and rquired pofimc affidavit, that he might 
have been ferved wich procefs. ' • 

On motion to fuperiede an outlawry, it was objected by 
defendant, that he was a publick vifibie man ; and that the 

E 3 return 
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return of the proclamation was bad, it importing, that 
proclamations were made as the (her iff was by the writ 
commanded, but not where or according to the form of 
tho ftatute. That the defendant was a publick vifible 
jnan, was denied : and it was fully proved that he abfeond- 
ed; and his living was under a fequeftration, The court 
feemed to think, the return of the proclamation was fuf- 
ficient; but faid, that as to that, the defendant might 
bring a writ of error. And the rule to fhew caufe, why 
the outlawry fhould not be reverfed, at the plaintiff's ex- 
pence, was difcharged. Dale v. Robin/on, clerk. Barnes 

Rule to (hew caufe, why outlawry fhould not be reverfed 
?t the plaintiff's expence. Objected, on the part of the 
(defendant, that he was a publick vifible man, and that 
the plaintiff had not endeavoured to arreft him. That the 
capias > alias, and pluries, were all fued out at the fame 
time. That no affidavit of the debt was indorfed on the 
writs, (though bailable) purfuant to the ftatute to pre- 
vent vexatious arrefts. That no date was on the writs, as 
required by the ftatute. The affidavits, as to the defend- 
ant's viability, were fully anfwered, and his total abfeond- 
ing proved. And the court held, that in cafe of a total 
abfeonding, no endeavours to arreft are necefiary. That 
fuing out the- capias, alias, and pluries together, was regular, 
and warranted by conftant pra&ice. That pn procefs to 
outlawry, no affidavit for bail is required by the ftatute, 
or the courfe of the court, nor is a date to fuch procefs 
ufual. Rule difcharged without cofts. Farnworth v. Smith. 
Barnes 322. 

Three feveral outlawries had been pronounced above a 
year, and tranferibed into the exchequer, — pne againft A. 
and 2?. a fecond againft A. and the third againft B. all at 
the plaintiff's profecution. Penvold and Roberts , authorized 
by power of attorney executed by defendants, applied on 
their behalf, and obtained a rule to {hew caufe why thefe 
putk^ries fhould not be reverfed at plaintiff's expence, de- 
fendant.^ at the time the writs ot exigent iffued, and ftill l?e- 
jng in parts beyond the feas. On (hewing caufe it appear- 
ed, that defendants had been abroad three years, and pro- 
bably neyei, intended to return; and it was urged, that as 

they 
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they ftay abroad longer than their lawful occafion requir- 
ed, fuch ftay muft be looked upon with a view to defeat 
juftice; and confequently, they were duly outlawed. That 
if not, they ought to bring their writ of error, and fhould not 
be relieved by motion. The court thought it difcretionary in 
them to relieve by motion, or put the parties to a writ of error, 
according to the circumftances of the cafe. Courts have gone 
further of late years, than heretofore, on motions, as more 
"efFedually to expedite juftice, fave ex pence, and preferve 
credit and characters. There is no fufficient foundation 
for the court to order the plaintiff to reverfe thefe outlaw- 
ries at his own expence. But as they are not fpecial, but 
only common claufum fregiu, defendants have a right to re- 
verfe them at their own expence, on entering common ap- 
pearances and payment of cofts. Rule made accordingly. 
Defendants, before the outlawries were tranfcribed into the 
Exchequer, might have reverfed them, on entering common 
appearances, and payment of common cofts, as far as the 
exigent \ but now, after they are tranfcribed, cofts muft be 
paid to the time of the reverfal. Barnes 324. 

Defendant was outlawed while re fid en t at 'Jamaica^ for a 
debt contracted in England^ and was abroad when the pro- 
ceedings to outlawry were firft commenced. On (hewing 
eaufe on a rule made, why the outlawry fhould not be re- 
verfed at the plaintiff's expence, it appeared, that the de- 
fendant was an absconding perfon; and that the motion, 
though in his name, was not made by him, but by a third 
perfon, and the matter appearing to be a contention between 
creditors, the court would not exercife a difcretionary 
power, fo as to relieve the defendant in a fummary way: 
The plaintiff has had no remedy for his debt: The court 
will not take from him the legal advantage he has got,— 
The defendant, if he thinks fit* may bring his writ of error. 
Rule discharged. Barnes 325. 

After the return of the exigent, but whilft it remained 
in the hands of the flier iff, and before the defendant was 
returned outlawed, the court made a rule, that zfuperfedeas 
to the exigent fhould be allowed on payment of cofts. 
Withall v. tVhjte. Barnes 323. * 

After outlawry pronounced, defendant moved to fet afide 
the outlawry for want of • proclamation. J*er iur. This it 

£ 4 not 
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not a it matter tp be determined in a fiimroary way; th* 
jdefendaat may bring his writ of error. Barnes 3*3. 

Note, Outlawries pronounced without proclamations, are 
yoid by the 31 EL c. 3. 

Motion that plaintiff might rcverfe ?q outlawry at hLs 
own expence, the defendant being in parts beyond the 
feas at the time he was outlawed. Per cur* The defend- 
ant may take advantage of this by writ of error; but it *9 
fio matter of irregularity. £/**/ y, Meaje. Barnes 320* 
Ibid. 319. 

The plaintiff having commenced a proceeding to out- 
lawry againft defendant, he gave notice to the plaintiff that 
he had appeared, and obtained a fuperfedeas to the exigent^ 
Plaintiff fearched at the Compter > [as the outlawry was in 
Jjmd9n\ and no fuperfedeas being allowed there, defendant 
wa$ returned outlawed, who moved to fet afidc the out- 
lawry. On (hewing caufe, defendant alledgcd, that he had 
entered an appearance with the exigenter ; but that appeared 
to be unneccflary, and a novel impofaion by the exigenter. 
The court held, that the fuperfedeas is in itfelf an appear- 
ance, \i delivered to the fheriff before the return of the 
exigent 1 but that not having been done, the defendant is 
regularly outlawed; and the rule to (hew caufe, why it 
fhould not be reverfed at the plaintiff's expence, was dif- 
charged. Barnes 319. 

In C. B. it was moved, that the plaintiff might reverfe 
an outlawry at his own charge, upon affidavit that the de- 
fendant was a&ually in the fleet y in execution for the 
plaintiff in another fuit, and that be knew it; and it was 
granted, becaufe the plaintiff (houid have brought him to 
the bar by habeas corpus, and there have charged him with a 
peiy declaration. Adlarru v. CoUkatih. Sate. 495. 

A writ .of allocator on the exigent had iffued [after judg- 
ment and ca.fa.] returnable the firft return of Michaelmas* 
thereupon defendant was returned outlawed i6thof^»# 
preceding. It appealed, that the plaintiff died 6tK of Aug. 
*fkd that a commiifion pf bankrupt iffued againft defendant 
on the 2 iff of Auguft* preceding the return of the exigent. 
Defendant obtained a rule to (hew caufe why proceedings 
(hould not be (laid, which rule was difcharged; the court 
being of opinion, that the writ and return mull be filed, 

1 notwith- 
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notwithftanding the plaintiff's death after the outlawry: 
Before an aftual affignment by commiffioners of bankruptcy, 
the crown is not bound, though there is a great difference 
between an extent in aid pro rege, and an outlawry for a 
private perfon's debt. Here is no foundation to tie up the 
plaintiff's bands; the plaintiff [meaning the reprefentative 
of the original plaintiff] may proceed if lb advifed. French 
v. Manly. Barnes 323. 

It was the practice in the Common Pleas, before the^if. 
4 W 5 JV. faf M. c. 18. to 'allow a defendant, upon appear- 
ance by attorney, to reverfe the ovtlaw'ry, and not to require 
an appearance in per/on. But in the King's Bench, no one 
in any cafe, civil $r criminal, could reverfe an outlawry ^ 
without an appearance in per/on, till that ftatute, unleft 
where, exfpeciali gratia upon a reafon afligned to the court, 
they indulged him to appear by attorney, as in ficknefs, &c< 
Cro. 'Joe. 462. but then the entry was, that he came in perfon 
M Shiod venit in propria perfona" the law being clear, that 
upon an outlawry he ought to appear in perfon. Vide 
Carth. 7. Skin. 16. Salt. 496. But to remedy the in* 
convenience and expence attending an appearance in perfon % 
that ftatute enads, " That no perfon who is or (hall be 
" outlawed in the faid court, for any caufe, matter, or 
u thing whatfoever, [treafon and felony only excepted] 
" (ball be compelled to come in perfon into, or appear in 
c< perfon in the faid court to reverfe fuch outlawry, but 
* c (hall or may appear by attorney and reverfe the fame 
<c without bail, in any cafes, except whefrc fpeciai bail 
* c fcall be ordered by the faid court," 
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TH E courts, inftcad of driving the party to his writ of 
error to reverfe an outlawry had againft him, wili 
moftly, as appears from the foregoing cafes, relieve him on 
motion, where the proceedings have been irregular j but in 
doing this the courts always require, that the defendant 
j)ay the plaintiff his cods up to the exigent, unlefs where 
the plaintiff has proceeded intentionally irregular, and with a 
view to opprefs. But where the defendant is driven to his 
writ of error to reverfe the outlawry, either upon coming in 
upon the exigent, &c. gratis, pt brought in upon the capias 
utlagatum, he muft, in all cafes, pay the plaintiff his cofts to 
the outlawry ; and, where fpecial bail is required, he muft 
put in bail, either before error can be brought to reverfe the 
outlawry, or elfe upon the reverfal. 

By the 31 EL c. 3. / 3. it is ena&ed, " That before 
c< any allowance of any writ of error, or reverfing any out- 
lawry be had, by plea or otherwife, through or by want 
ic of any proclamation to be had or made, according to the 
€t form of this ftatute, the defendant and defendants in the 
" original ad ion {hall put in bail, not only to appear and 
c< anfwer to the plaintiff in the former fuit, in a new ac- 
€i tion to be commenced by the plaintiff for the caufe men- 
" tioned in the fir ft ad ion, but alfo to fatisfy the con d em- 
<c nation, if the plaintiff fhall begin his fuit before the end 
* c of two terms, next after the allowing the writ of error, or 
** otherwife avoiding of the faid outlawry." 

This ftatute requires bail to be put in before the allow- 
ance of error, only where the error is for want of proclama- 
tions. 

But for any other caufe than for want of proclamations, it 
is fufficient if bail is put in before the reverfal of the out- 
lawry, by the writ of error, if the original caufe of adion 
required bail. ^ 

As where error was brought to reverfe an outlawry in Chef 
ter\ to which the defendant in error pleaded, that no bail 
was put in before the allowance of the writ of error, accord- 
ing to the 31 EL c. 3. Per cur. This is no plea, for it is 
well enough, if bail be put in at any time before the rever- 
fal. The error was the want of pro comitatu. Wilbraham 
v. Doyley, Ld. Raym. 605. 

So where, pending error to reverfe an outlawry on mefne 
procefs, the defendant in error moved to quafb the writ, 

' becaufe 
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becaufe no bail was given. Sed per cur. That is never done 
till the outlawry is reverfed ; and then we take bail to ap- 
pear to an original, to be brought within two terms. 
Duckett v. Martin, Stra. 951. 

If a party comes in gratis, upon the return of the exi* 
gent, he may be admitted by motion to reverfe the outlaw- 
ry, for any other caufe than want of proclamations, with- 
out putting in bail. If he comes in by apt corpus on the 
capias utlagatum, then he (hall not be admitted to reverfe it 
without appearing in perfon, as in fuch cafe he was obliged 
to do at common law \ or putting in bail with the (her iff for 
his appearance upon the return of the cepi corpus, and for 
doing what the court {hall order. Appearing by attorney 
is an indulgence by 4 W 5 W* £sf M. and the bail is to be 
(pedal or common in this as in other cafes. Salk. 496* 
But vide the cafe of Campbell v. Daley, Burr. 4 pt. 1920. 
Where it was held, that a defendant, coming in after out- 
lawry, muft put in fpecial bail, before fuperfedeas or reverfal 
of outlawry ; if the original caufe of action required fpecial 
bail : which determination feems to have been founded on 
the cafe of Sere cold v. Hampfon, bart, Stra. 1 178. I Wilf. 3. 
which was as follows-: 

• The defendant was outlawed in a perfonal aft ion, with- 
out any affidavit of the plaintifPs demand : and having 
brought error, he ailigned his being beyond fea at the time 
of the outlawry ; for which the court made no difficulty to 
reverfe it : but the queftion yvas, upon what terms they 
ftiould do it, the plaintiff infilling on fpecial bail, and having 
flow made a proper affidavit; and the defendant infifting to 
file common bail only.- ■ The court, upon confidering of 
the 4 fcf 5 IV. i$ M. c. 18./ 3. which im powers the outlaw. 
tQ appear by attorney, [as he did here] and fays, it (hall be 
reverfed without bail in all cafes but " where fpecial bail. 
Jhall be ordered by the court," declared, they were of opi- 
nion, they had a di fere t ion ary power to require it or not; 
and that the want of an affidavit before was no objection ; 
becaufe that is only requifite to warrant an arreft : and here 
was one in time for the new a£Uon that muft be brought. 
And though the 31 Eliz. c. 3. / 3. is the .only a£t that re-, 
quires bail, it is not to be inferred from thence, that in 
other cafes it ought not to be infilled on, for that ad) makes 
a new error, and the bai} upon it is abfolutely to pay the 
condemnation money. 

Of 
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OF the Arreft upon the Capias Utlagatum, of 
Bail thereon, and of reverfing the Outlawry 
by Writ of Error afterwards. 

IF a defendant was arretted upon the capias utlagatum^ the 
(heriff could not admit him to bail, as an outlawed pcr- 
fon is excepted out of both the ftatuies of 23 Hen. 6. c. 9. 
and 13 Car. 2. yfar. 2. £. 2. (unlefs by fuperfedeas firft had 
and received for difcharging him.) 

But by the 4 fcf 5 #". & M. c. 18. / 4. it is eroded, 
€< That if any perfon, outlawed in the * J aid court (other 
<c than for treafon and felony) (hall be taken and arretted upon 
44 any capias utlagaiujn out of the faid court, it (hall and may 
c< be lawful for the (heriJF who hath or ftall arreft fuch 
44 perfon (in all cafes where' fpecial bail is not required by 
4 * the faid court) to take an attorney's engagement under 
44 his hand, to appear for the faid defendant,, and to reverfe 
41 the faid outlawry ; and thereupon to difcharge the faid 
4C defendant from fuch arreft : and in thofe cafes, where 

44 fpecial bail is required by the faid court, the faid (heriff 

45 fliaU and may take fecurity of the faid defendant by bond, 
<c with one or more fufficient fureties, in the penalty of 
«* double the fum for which fpecial bail is required, and no 
c< more, for his appearance by attorney, in the faid court, 
4C at the return of the faid writ ; and to do and perform 
44 fuch things as (hall be required by the faid court ; and, 
44 after fuch bond taken, to difcharge the faid defendant 
44 from the faid arreft/' 

And by fed. 5. it is further en afted, <c That if any per- 
4< fon outlawed as aforefaid, and taken and arretted upon a 
4C capias utlagatum> (hall not be able, within the return of 
44 the faid writ, to give fecurity as aforefaid, in cafes where 
44 fpecial bail is required, fo as he be committed to gaol for 
44 default thereof, that whenfoever the faid prifoner (hall 
" find fufficient fecurity to the (heriff, in whofe cuftody he 
44 (hall be, for his appearance by attorney in the faid court, 



* " The faid court " means the court cf King's Bench y the 
flatute being made to prevent malicious informatics in the court 
of King's Bench, and for the more eafy reverial of outlawries in 
the fame court. But notwithstanding, all perfons arretted upon 
the capias utlagatum out of the Common Picas, "after outlawry there 
have always been bailable fmce the making thereof, and before 
might have been difcharged by a fuperfedeas to the capias utlaga- 
tum* Via\fe&. 4. in 13 Car. 2. c. 2. 

3 "at 
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by Writ of Error afterwards. 

** at fome return in the term then next following, to reverfe 
" the faid outlawry, and to do and perform fuch other 
" thing and things as (hail be required by the faid court ; 
" it (ball and may be lawful for the faid flieriff, after fuch 
" fecurity taken, to discharge and fee at liberty the faid 
" prifoner for the fame." 

It is the allowed pradice of the court of Comtnm Pleas to 
fiiffer a defendant coming in by capias vtlagatton, the fame 
term on which an exigent is returnable, to avoid the out- 
lawry without writ of error, by (hewing, that he purchafed 
a fuperfedeas out of the fame court, and delivered it to the 
fberiff before the qutnte exaftus, hfc. or by (hewing any other 
matter apparent on the record, which makes it erroneous, 
as the want of original, or the omiffion of procefs, or want 
of form in a writ of proclamation, ££?*. or a return by a 
perfon not appearing to befheriff, or a variance between the 
original and exigent, or other procefs, or the want of fuch 
addition, ($c. as is required by the i Hen. 5, — Yet, it is faid, 
in many books, to be the conftant courfe of the court of 
King's Bentby never to reverfe an outlawry on the crown 
fide, either in Ihe fame or a different term, for theft or 
other errors of a like nature, without a writ of error. % 
Hawk. P. C 458. and feveral authorities there cited. 

But, in civil cafes , the King's Bench* as well as the Cam* 
me* Pleas, at this day, will generally reverfe outlawry on 
motion, as is fecn in the foregoing pages, without driving 
the party to hi* writ of etfer, wherher he comes in in the 
fame term or another, or upon the exigent or capias utlaga- 
turn. But, m relieving by motion, the court always have 
regard to the plaintiff'* caufe of adion, and the fituation he 
is in cowards the recovery of his debt. 

A. whrt was a foreign merchant, and never in England, 
was outlawed at the fuit of B. in an aftion on feveral pro- 
mifcs for goods fold and delivered ; and, on a fpecial capias 
utlagatwn^ a fh?p, and other eft'ecis belonging to A. toere 
feized, as forfeited upon this outlawry \ and it was moved, 
that this outlawry may be vacated, and refutation awarded, 
upon affidavits produced and read, that the defendant wasf 
never infra learnt, i. e. that he never was in England, and 
therefore coUld* w0t be outlawed ; brcaufe that was putting 
kim ejftra legem. Sed per cur. This outlawry (ball not be 

vacated 
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vacated upon fuch affidavits ; but the defendant may bring; 
a writ of error, which he was compelled to, and thereupon 
to put in bail to the a&ion in which he was outlawed ; and 
then the plaintiff confented to the reverfal. Matthews v. 
Erbo, Carth. 459. Ld. Raym. 349. For, unlefs the court 
drives the defendant to his writ of error, in fuch cafes, a 
perfon might contra& debts, and then go beyond fea, and 
fo be out of the reach of the law ; therefore this is faid to be 
a good way to get bail of a foreign merchant. 

In debt upon a bond entered into by the wife, dum fofa 9 
thehufband was abroad and outlawed; and the wife, though 
(he appeared publickly, waived. On motion to fet afide 
the outlawry againft the wife, and to reftore her the goods 
taken on a fpecial capias utlagatum, on affidavit that they 
were her feparate goocls, the court held, that the goods 
muft be taken to be her hujband's goods in point of law ; and 
that, if (he had any equitable right to them, (he muft refort 
to a court of equity: but, as me appeared publickly, flic 
has been wrongfully waived ; and therefore the rule, was 
made abfolute for fetting afide the outlawry againft the wife, 
but difcharged as to reftoring the goods. Bifcoe v. Kennedy 
and his wife, in C. B. 2 Wilf. 127. 

Defendant was taken on a capias utlagatum on a Sunday* 
and therefore he moved to be difcharged, the taking being 
contrary to the ftat. 29 Car. 2. But, notwithstanding the 
court held the taking bad, they refufed to grant an attach- 
ment, and put the defendant to take the remedy given by 
the ftatute. O/borne v. Carter, Barnes 319. 

Defendant was waived fpecially on mefne procefs, as a 
iingle woman by the name of Dunjler ; and after the exi- 
gent, and before the outlawry, flie married one Prifeley ; and, 
on being taken by a capias utlagatum, after trie outlawry, 
on motion, a rule was obtained to {hew caufe, why the 
outlawry fhould not be reverfed, at her hufband's expence, 
on his entering a common appearance for himfelf and his 
wife. But (he rule was difcharged, the court refufing to 
interpofe in a fummary way, as the marriage was after the 
exigent. White v. Dun fter, Barnes 321. 

if. was outlawed in two a&ions, one was 10/; the other 
40 s. and, upon reverfing the outlawry, the court took fpe- 
cial bail for the firft, and an appearance for the other ; the 

recogni- 
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recognizance was taken purfuant to the 31 El c. 3. Soli. 
496. 

Two perfons were outlawed in a joint adion againft 
them, and one moved, that, on filing common bail, flie 
might have liberty to reverfe the outlawry. Sed per cur. 
The writ of error, to reverfe the outlawry, muft be brought 
in the name of both the parties that are outlawed ; and, if 
one only appears* the other may be fummoned and fevered, 
and then the outlawry may be revexfed for the benefit of 
the party appearing only. Symmons v. Bingoeand Coot*, B. R. 
Salk. 496. 

Defendant being arretted on a capias utlagatum, the fhe- 
riff took an attorney's engagement, under his hand, to ap- 
pear for the defendant and. reverfe the outlawry, without 
taking fecurity 9 by bond, in double the fum for which bail was n- 
quired^ purfuant to the z& of 4 fef 5 W. W M. c. 18. On 
fliewing catffe, why an attachment fhould not iffue againft 
the flieriff for difcharging the defendant out of his cuftody, 
it was urged, that he neither did nor could know, that it 
was a cafe requiring bail, as the capias utlagatum was not 
marked for bail j and that 12 Geo, 1. c. 29. required an 
affidavit; and that the fum, for which bail is to be taken, 
is to be marked on the procefs, &c> For the plaintiff, it 
was urged, that procefs of outlawry is not within the fiat. 
12 Geo. I. that this was by fpocial original ; and the caufe of 
adion was expreffed in the original procefs, in which it ap- 
pears he was entitled to bail. The court were clear, that 

this was not a cafe within the 12 Geo. 1. and thought the 
fheriff had aded improperly j but, as there was an affidavit 
of the underfheriff, that he had a£ted to the beft of his un* 
derftanding, without any ill intention, they enlarged the 
rule in order to give the fheriff an opportunity to put in bail. 
After which the (heriff undertook to pay the debt and cofts.. 
Cracraft v. Gledowe, Burr. 4 pt. 1482. 
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AN a&ion on the cafe lies for the efcape o>f a pt ifoner 
outlawed. Stra.qoi. i.e. A qui tarn adion on the 
cafe, if outlawed on mefhe procefs, the plaintiff havirig an 
jntcreft and a damage, and the king an intcreft for the fat* 
feiture. 

But if outlawed, after judgment, it feems debt lies for the 
efcape at the fuit of the plaintiff only. Vide Cro. El. 706.. 

Upon the reverfal of outlawry, the party is reftordd la nH 
he has loft. 

If the goods of a perfon outlawed are fold by the flierifF, 
upon a capias ut/agatum ; and, after the outlawry is reverfed, 
he fhall be reftorcd to the goods themfelves ; becaufc, the 
fheriff was not compellable to fell thofe goods, but only €0 
keep them to the ufe of the king. 5 Co. 90. H*e*% cafe. 
Roll. Ab. 778. S.C. died. Cro. El. 278. S.P. adjudged* 
And vide 2 Jon. lox. 2 Show. 58. pi. 52. 3 Keb. 871. 
There fliall be a reftitution of profits a&ually paid into the 
Exchequer. 

At common law, goods and chattels only were liable in 
perfonal actions 5 and as procefs of outlawry, in peffonal 
a&ions, was given by ftatuie, goods and chattels only jfHU 
remain liable, becaufe they were only chargeable in perfo- 
nal actions, i.e. They are forfeited to the king, and he 
fhail have the pernancy of the chattels real ; but this* is by 
eonfequence only — the party, being extra legem % is thereby 
become incapable to take the profits himfelf. 

A writ of error to reverfe an outlawry in any civil cafe, 
is not often heard of now, as the party generally comes 
in and reverfes it by motion, and fatisfies the debt and 
cofts, or juftifies bail to appear to a new original ; or, if 
fpecial bail is not required, enters a common appearance ; 
in which cafe the outlawry is reverfed of courfe before 2 
judge, or in court, by confeiSon of fome trifling error in 
the proceedings ; as, the omiifion of any letter, irregularity 
in any' of the procefs, want of proper addition, want of > 
proclamation, want of filing the writ of proclamation, or, 
in fhort, any trifling matter whatever ; which, in fuch cafes, 
is ufually confefled by the plaintiff. For* as the intent of 
proceeding to outlawry is anfwered, either by the payment 
of the debt and cofts, or by having good bail put in to 

ftand 
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ftand the event of the aftion, any objection to the reverfal 
of the outlawry would be idle and nugatory. 

In order to reverfe an outlawry, without an adual writ 
if error, the defendant's attorney (having entered an ap- 
pearance) gets a copy of an exigent, on which is ufually 
marked the error, which being pointed out to the fecondary 
or prothonotary, and then ihewn to one of the judges, if in 
court, or to a judge at chambers, a certificate is made 
thereof, if in court, or an order, if before a judge, to the 
clerk of the outlawries of the faid reverfal. — On fight of 
which order or certificate, the clerk of the outlawries marks 
the outlawry book, difcharged ; and then the reverfal is 
drawn up in paper, and entered upon the roll, and the de- 
fendant is thereupon reftored in Jiatu quo prius. 

This is the ufual way where a perfon is outlawed, and 
neither his body, goods, or lands, feized upon the capias 
utlagatum. But if his body, goods, or lands be feized, then 
his attorney muft go to the clerk of the errors ; and on put- 
ting Itifpecial bail, if requifite, he will make out a fuperfe- 
deas to difcharge the perfon or his effects, if taken, or if 
not taken, then for the fheriff to forbear. But if a man be 
outlawed after judgment, a reverfal in the manner before 
mentioned will not be allowed ; for an outlawry after judg- 
ment cannot be reverfed till the plaintiff hath acknow- 
ledged fatisfa&ion on record, or the defendant hath paid 
the money into court. 

When a defendant to reverfe an outlawry is obliged to 
fue out an a&ual writ of error, he muft apply to the proper 
curJHor for the writ; who, on a pracipe given him, will 
make out the writ, which is to this effect : 

England, to wit, George the third, by the grace of God 9 
&c. To our juftices ojjigned to hold pleas before our- 
felfy greeting. Becaufe in the record and proceed- 
ing, and alfo in the pronouncing the outlawry againft 
CD. late of London, merchant, in a plea of trefpafs on 
the cafe, whereon he is outlawed in London, pro- 
nounced before us returned, as it is faid, a manifeft 
error hath happened* to the great damage of him tfie 
faid C. as by his complaint we have underftood.. We 
being willing the error, if any hath been, fhould be 
Vol. II. F duly 
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duly corrected, and full and fpeedy juftice done to the 
faid C. in this behalf, command you, that if the out- 
lawry aforefaid is returned before us, as it is faid, 
then, the record and proceedings aforefaid being in- 
fpecled, you further caufe to be done therein, for the 
error and vacating of the outlawry aforefaid, .what 
of right, and according to the law and cuftom of 
England, fhall be meet to be done. 

Witnefs ourfelf at Wejlminjler, this — — day of 
■ in the twentieth year of our reign. 

When the writ of error is duly made out and fealed, the 
defendant muft get it allowed by the court, on which al- 
lowance the allocatur is fubferibed. 

If the error is in the exigent or return, or allocatur, or in 
the writ of proclamation or return thereto, [having firft put in 
bail according to the ftatute] or in any of the proceedings, 
he gets a copy thereof, and fpreads the whole record, and 
ailigns the errors in this manner : 

Afterwards, to wit, On ■ next, after ■ in 

this fame term, before the lord the king, at Wefi- 

minjler, comes the faid C. D. by his attorney, 

and immediately fays, that in the pronouncing of the 
outlawry aforefaid, there is manifeft error in this, 
to wit, that the return of the faid writ of exigi fa- 
cias, and alfo the faid writ of allocatur, are ineffi- 
cient, invalid, and void in law; therefore, in that, 
there is manifeft error : There is error alfo in this, 
that no judgrnent of outlawry, upon the writ of al- 
locatur aforefaid, is returned ; therefore in this there 
is manifeft error [and fo, on afligning the error or 
errors, as they happen to be]. And the faid £ D. 
prays the writ of our lord the king, to warn the 
faid A, B, to be before our lord the king, to hear 
the record and proceedings aforefaid. And it is 
granted to him, £srV. 

If the plaintiff does not appear and confefs the errors, 
the defendant muft fue out a [ci~t facias ad audiendum err ores, 

&c. 
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&c. and upon two nlhils returned, the court will reverfe 
the outlawry of courfe: But if the plaintiff comes in vo- 
luntarily, or upon afcirefeci, and does not confefs the er- 
rors affigned, but joins in error, the defendant muft make 
up error books ^ and proceed to argument and judgment, 
as in other cafes of error j of which vide poft. title Error. 



Fa Oi 
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Of declariiig after the Outlawry reversed &t 
fupcrfeded. 

UPON the reverfal or fuperfeding of the outlawry, if 
the defendant does not pay the plaintiff his debt and 
cofts, the plaintiff muft proceed to declare, the defendant 
having, upon reverfing or fuperfeding the outlawry, put in 
fpecial or common \*z\\ % as the cafe required, to appear to a 
new original. 

Upon appearing and fuperfeding the exigent, the plaintiff 
muft declare within fix or eight days after, otherwife the 
defendant may give him a rule to declare ; and if no de- 
claration comes in within the limited time, the defendant 
may non-fuit the plaintiff, and have his coils taxed. CompL 
Soil. C. B. 84. 

So if the defendant appear by fuperfedeas, and will not 
take a declaration, the plaintiff may have judgment again ft 
him, by nil (licit. Ibid. , 

But where a defendant outlawed, caufes the fame outlawry 
to be rever fed, the plaintiff has till the end of the fecond 
term after reverfing the fame, and notice thereof given, to 
declare in. But if he does not proceed within two terms 
next, after notice of reverfing the outlawry, the defendant 
'fliall have his cofts to be taxed. Reg. Tr. 33 Car. 2. C. B. 

The declaration, after reverfal or fuperfeding of the out- 
lawry, has no need to be laid in the fame county in which 
the former original was made. So held on demurrer. 3 
Lev. 245. Wbitwick v. Hovenden. Where the original 
and outlawry werej in London? and on the reverfal of the 
outlawry, the plaintiff declared in Suffix, on which it was 
infifted, that the original being laid in London, the plaintiff 
Could not declare in the adtion in another county, though 
the caufe of adtion was tranfitory. But the prot bono tari es 
certifying, that the courfe of the court was, that although 
the original be laid ip London, for expediting the outlawry, 
yet when the defendant comes in, the plaintiff may declare 
agaiiift him in any other county, be the adtion local or 
tranfitory. And the fiat. 21 Jac. 1. c. \6. f. 4. giving the 
plaintiff generally a power to commence a new a&ion or 
luit within a year after the outlawry reverfed, thcpJaintiff 
may do it in this cafe, to warrant his declaration delivered, 
within the courfe of the court. And the plaintiff had judg- 
ment. 

By the 21 Jac. 1. c. 16. / 4. it is enadtcd, " That if 
id any adtion brought by original, the defendant be out- 
lawed, 

X 
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la wed, and (hall after reverfe the outlawry ; ths*t then the 
plaintiff, his heirs, executors* or adminiftrators, as the ca(e 
fhall require, may commence a new a&ioo or fuit from 
time to time, within a year after fuch judgment of outlawry 
reverfed, and not after." 

And by the 31 Eli. c. 3. / 3. it is cnafted, " That 
before the allowance of any writ of error, or reverting of 
any outlawry, be had by plea or otherwife, through or by 
want of any proclamation to be had or made according to 
the form of the faid ftatute, the defendant in the original 
{hall put in bail, not only to appear and anfwer to the 
plaintiff in the former fuit, in a new a&ion to be com- 
menced by the faid plaintiff for the caufe mentioned in the 
firft a&ion, but alfo to fatisfy the condemnation, if the 
plaintiff (hall begin his fuit before the end of two term\ 
next after the allowing the writ of error, or. otherwife avoid- 
ing of the faid outlawry/' 

Though this latter ftatute relates only to the reverfing the 
outlawry through want of proclamation, and difcharges the 
bail in fuch cafe given, if the plaintiff does not propeed 
within two terms after the reverfal — yet the recognizance of 
bail, upon the, reverfal of outlawry for other caufes than 
for want of proclamations, has moftly been taken fince the 
making thereof according to this ftatute. Therefore, if 
the plaintiff does not declare after the reverfal of the out- 
lawry within two terms y the bail are difcharged. But 
though they are difcharged from their recognizance, the 
plaintiff is not barred of his a&ion, provided he com- 
mences the fame within a year after the reverfal of the ouU 
lawry, according to the 21 Jac. 1. c. 16. fupra. 

Bail upon the reverfal of outlawry, cannot render their 
principal in difcharge of themfelves ; for they are abfolutely 
bound to pay the condemnation money. 

Defendant was outlawed on a fpecial original, and upon 
reverfing the outlawry put in bail with condition as ufual, 
to appear to a new original, to be filed within two terms. 
PlavntiflTproceeded to judgment, and defendant brought a. 
writ of error ; a motion was made on behalf of the bail, to 
difcharge their recognizance, no original having been 
filed within the two terms; and a rule made to (hew 
caufe, which was difcharged. The bail may plead as they 
Cull be advifed. Carleton v Wilkinfin. Barms 86. 

F 3 Upon 
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Upon fuperfeding the exigent, if plaintiff delivers a de- 
claration, there fhould be "a notice to plead ; and a rule 
given to plead before judgment, for want of a plea, can be 
figned. And defendant has, in fuch cafe, the fame time 
to plead as in other cafes. Barms 271 — 2. 



0f 



f 1 
£>f &ct're facias. 

A Scire facias is a writ judicial founded on fome matter of 
record, as judgments, recognizances, and letters pa- 
tent, on which it lies to enforce the execution of them, or 
to vacate or fet them afide : and though it be a writ ju- 
rial, or of execution, yet it is fo far in nature of an original^ 
that a defendant may plead to it, and is in that refpe6fc • 
as an action; and therefore it is held, that a releafe of all * 
aSions, or of executions, is a good plea in bar to * fcire 
facias. Vide Bac. Abr. 4 Vol. 409. and authorities there 
cited. 

A fcire facias lies for many purpofes in law ; and the writ 
itfelf may be formed according to the fubject matter. But 
the writs of fcire facias, which will be proper to notice in 
in this work, are only of four kinds — 1. Of the fcire facias 
againft bail, after judgment had againft thj principal, on 
their recognizance forfeited. 2. Of the fche facias to re- 
vive a judgment by and againft the f;ime identical parties 
to the fuit on which the judgment was had. 3. Of the 
fcire facias to continue a fuit by or againft the reprefentalives 
of one of the parties dying before final judgment. And 
4. Of the fcire facias by or againft the representatives of a 
party to the fuit dying after judgment, and before execu- 
tion. 

The writ of fcire facias is adapted to the fubjedt matter: 
For the various forts ofwhich writ, fee the feveral books of 
entries. 
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Of the Scire facias againft Bail, and of Proceed- 
ings therein. 

WH E N a defendant is admitted to ball by the court 
where the a&ion is brought, his fu re ties or bail fti- 
pulate, that the defendant fhall, if he be condemned in 
the a&ion, fatisfy the plaintiff his debt and cofts; or elfe* 
that he (hall furrender himfelf a prifoner ; or in cafe he does 
neither, that they (his bail) will pay what the plaintiff re- 
covers for him. Therefore after the plaintiff has recovered 
judgment in his action, he muft, before ever he proceeds 
againft the bail, look to fatisfa&ion from the defendant ; 
and the plaintiff has his election of three forts of executions, 
either of which he is at liberty to purfue againft the de- 
fendant, viz. by elegit againft his lands and goods ; by 
fieri facias againft his goods only; or by capias ad fatisfa- 
ciendum againft his" body; by which writ, he may be im- 
prifohed till fatisfadion is made.— If the plaintiff proceeds 
by elegit ox fieri facias, he aims at a fatisfadtion by a feizure 
q{ the defendant's property ; and by taking out either of 
thofe writs of execution, he cannot fix the bail ; but if he 
would look to the bail to make him fatisfaftion, his exe- 
cution muft be by a cdpias ad fatisfaciendum againft the prin- 
cipal; and that is the only writ which has effe& to fix the 
kail, as it amounts to a demand on him to furrender him- 
felf a prifoner; which if not done by the return thereof, ojr 
if he is not furrendered by the bail in difcharge of them- 
felves, it is prefumed that the bail are ready to pay the 
debt and damages recovered. 

If the plaintiff therefore would ever refort to the bail, 
bis execution muft be by capias ad fatisfaciendum againft the 
principal ; for then he (hews, that he would have the body 
till fatisfadlioft is made him; which writ of ca.fa. muft 
be returned by the fheriff, with a non efi inventus, for the 
bail are liable only on failure of their principal. 

When the recognizance is forfeited by the defendant's not 
being furrendered by his bail, or furrendering himfelf to 
prifon, the plaintiff may either bring his adion of debt on 
the recognizance, or proceed by fcire facias, by which the 
fheriff is commanded tp make known to them the judgment 
recovered, and the force and effect of their recognizance en- 
tered into, that the defendant has not furrendered himfelf.to 
the prifon of the marfhal of the Marjbalfea or Fleet, as the 
' (^fe is j an<l therefore, that they appear jn court and (hew 

Wife, 
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caufe, why the plaintiff (hould not have execution againft 
. them, for his debt and damages recovered. 

In order to ground the proceedings by fcirt facias againft 
the bail, the plaintiff, before he fues out the writ offcira 
facias, muft enter the recognizance of bail on a roll, car- 
ry in the fame, and docquet it; fo he muft, if he pro- 
ceeds by aft ion of debt on the recognizance. The entry on 
the roll is to this effeft in B. R. 

Michaelmas term 20th George the third (the term this de- 
claration is of ) 

Middkfex ff. A. B. complains againft C. D. &c. [go through 
the declaration] and the faid C. D. by John 
Palmer his attorney, comes and defends the 
wrong and injury, when, &c. and thereupon 
E. F* of Charing Crofs> in the county of Mid- 
dlefex, mercer; and G.H, of Fleet -Jlreet, in the 
city of London, grocer, [defcribing the bail as 
. in the recognizance] came into the court of our 
lord the king, before the king himfelf, at Wefl- 
minfter, in their proper perfons, and became 
pledges and manucaptors, and each of them 
became pledge and m an u captor for the faid de- 
fendant, that if it (hould happen that the faid 
defendant (hould be condemned in the plea 
aforefaid, then the faid manucaptors granted, 
and each of them did grant, that all fuch •da- 
mages, cofts, and charges [if the ad ion be in 
debt, and judgment be recovered on a verdiS, 
fay, did grant, that as well the faid debt, 
as all fuch damages, cofts, and charges — or if 



♦ In £. R. where the fuit is by Sill, the bail are not bound in 
a fum certain, but only undertake that the defendant (hall pay 
the condemnation money, or render his body to prifon ; and the 
recognizance being general, mult be reduced by the judgment 
to a certainty. But in C. B. the bail are bound in a fum cer- 
tain, upon condition, that if the defendant be condemned in the 
faid a&ion, he fhall pay the condemnation money, or render him- 
felf a prifoner to the Fleet /or the.faxnej or upop failure there- 
of, that they will do it for him, • 

in 



74 £>f &cfre facfa*. 

' Of the Scire facias againft Bail, and of Pro- 
ceedings therein. 

in debt and judgment was by default, fay, did 
grant, that as well the fa id debt, as all da- 
mages] as fhould be adjudged to the faid plain- 
tiff in that behalf, ftiould be made of their 
and each of their lands and chattels, and t© be 
levied to the ufe of the faid plaintiff, if it fhould 
happen that the defendant fhould not pay the 
faid plaintiff, or render himfelf on that occa- 
fion, to the prifon of the marfhal of the Mar- 
Jhalfeay of our faid lord the king, before the 
king himfelf. 

The docquet paper — — " the entry of fofeph Lyon* 
gentleman, one, ££?£. of Michaelmas term 20th of 
George the third. 

MiddUfex IT. Recognizance of bail for CD. at the fuit of 
A. B. 

Roll 273. 

When the entry of the recognizance is made up, and the 
roll docquetted and carried in, and a capias ad fatis faciendum 
alfo fued out, and got returned by the fheriff, with a ncn 
tjl inventus^ the recognizance thereby being forfeited, be- 
caufe there is a default in the party, the plaintiff may fue 
out a fcire facias againft the bail. But though the recogni- 
zance be abfolutely forfeited in law, yet the bail may fur- 
render the principal afterwards, and the court, ex gratid % on 
motion, will relieve the bail, as will be fhewn hereafter. 

If tfce plaintiff has not fued out a ca.fa. againft the prin- 
cipal, in order to ground his proceedings by fcire facias 
againft the bail, within a year after the judgment obtained,. 
a fcire facias fhould firft go againft the principal to revive the 
judgment, before a fcire facias goes againft the bail on their 
recognizance ; but the bail cannot take advantage of this. 
Raym. 1096. 6 Mod. 304. Holt 90. 

A fcire facias does not lie againft bail, unlefs a ca. fa. is 
fued out returned and filed $ but it may be filed after the 
fcire facias iflues. Att* Pracl, 343, 1 Lev. 225. Note on 
Reg. Eajl. 5 Geo. 2. 

, If 
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If the principal defendant dies after the return of the 
ca. fa. although his death be before the fuing forth the firft 
fcire facias, the bail are fixed with the debt and cofts, in 
point of law; and the fcire facials are only an indulgence 
of the court, a WUf 67. 

On a recognizance taken in B. R. the fcire facias rauft 
be brought in Middlcfex. 3 Danv. Abr. 313. for the recog- 
nizances in B. R. are not obligatory by the caption, but by 
their being entered of record in the court. Salk. 600, 659. 
Hob. 195. Brownl. 69. S. C. Moor 883. S. C. Styles 9. 
But if bail be taken by a commifjioner in the country, the 
fcire facias may either be fued out into Middlefex, where the 
recognizance is entered of record, or the county where 
taken. Lutw. 1287. 

But in C. B. if a recognizance be taken in London at a 
judge's chambers, and entered on record as taken in Lon- 
don, all the prothonotaries held, that the fcire facias ought 
to be directed to the (he riffs of London, and not to the ihe- 
riffs of Middlefex. Bro. Abr. fol 66. b. pi 85. Although 
the recognizance is not a perfect record till it is entered 
upon the roll, yet when it is entered in C. B. it is held, 
that it is a record from the firft acknowledgment, and binds 
perfons and lands from that time j for it is the acknow- 
ledgment before a judge that gives it the force of a record, 
though the inrolment be neceiFaiy for the testification and 
perpetuity of it. Hob. 195. 

But in Andrews and Harborne, the prothonotaries certi- 
fied, that upon fuch recognizance, t he fcire facias might be 
brought in Middlefex, or in London. Roll. Abr. 891. 
All. 12. 

And foi as in JB. R. where bail is taken by commiflioners, 
the fcire facias is fued out, either into the county inhere 
taken, or into Middlefex, where filed. Att. Prac, 361. 

But note, On a recognizance of bail in error, if it be en- 
tered to be taken at a judge's chambers in London, the fcire 
facias muft be fued there. 

A fcire facias againft bail, is not amendable. Grey v. 
Jtfferfon. Stra. 1165. 

But a fcire facias may be quafhed, on motion, without 
cofts, before plea pleaded, though defendant has entered an 
appearance. Barnes 431. 

If 
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If the Judgment of an inferior court is removed into B. R. 
or C. B. by certiorari, and the party fues a fare facias to 
have execution, he ought to fhew in his fare facias, that 
it is the judgment of fuch an inferior court, removed thither 
by certiorari ; and ought to fhew the particular limits of the 
inferior jurisdiction, and pray execution within the parti- 
cular limits. But if the judgment be removed rnto B. R. 
or C. B. by writ of error, or falfe judgment, and affirmed, 
the party may have execution in any part of England ; for 
by the affirmance it is become the judgment of the fupe- 
rior court. But then in a fcire facias upon fuch a judgment 
affirmed, the plaintiff ought to alledge, that it was removed 

thither by writ of error y &c. Vide Guilliam v. Hard* 

1 Ld. Raym. 216. 



or 
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Of the Scire facias againft Bail, and herein of 
the Tejie and Return of the Writ, &c. 

IN B. R. if the fuit was by billy the ca.fa. taken out againft 
the principal in order, to ground proceedings by fcir$ 
facias againft the Wl, muft have eight days between the tefte 
and return ; and muft Me four days, exclusive, in the (herifPs 
office. Salk. 599. 

The ca. fa. againft the principal being left in the (herifPs 
office, gives notice to the bail, that the plaintiff will pro- 
ceed againft the perfon, and therefore it is i Ac urn bent on 
the bail to fearch whether any ca. fa. be left in the office. 
Burr. Rep. 4 pt. 1360. 

A ca. fa. returnable, pending error, is no regular foun- 
dation for proceeding againft the bail. Barms 83. 

If by original^ it muft have fifteen days between the tefte 
and return. 

The fcire facias againft the bail muft riot bear tefte the 
fame day as the ca. fa. againft the principal. 

Two fcire facias' s were qiiafhed, the ca. fa. and the firft 
fcire facias bearing tefte on one and the fame day. Barnes 

95- 

Bat the fcire facias againft the bail may bear tefte the 
very day of the return of the ca. fa. againft the principal. 
Slra. 866. Ld. Raym. 1567. 

But a fcire facias muft not bear tefte on a Sunday > for it 
is not dies juridicus. Dy. 168. a. 

If the fuit be by original in B. R. there muft be fifteen 
days between the tefte and return of each writ. Att. Pracl. 
346. and the tefte and return may be both inclufive, and in 
this, whether the days (hall be exclufive or inclufive, there 
is no difference between proceedings by bill or original. 
Stra. 765. 

But if the fuit be by bill in B. R. it is fufficient if. there 
are fifteen days between the tefte of the fix A fcire facias and 
return of the fecond j as if the firft be tefted on 24/A Oclober? 
and the fecond returnable on the jtb November, this is good. 
Alt. Pratt. 347. 

The Jcite facias muft be returnable as the original pro- 
ceedings are, that is at a day certain or a common return. 
Ld. Riym. 1417. 

» in C. B. if ihe fuit was on a writ of attachment, or a bill 
againft a privileged p ifon, fifteen d.iys between the tefte and 
return of a fcire fluids are nut requ fits 3 bur if by original 

eliter* 
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aliter, and muft be returnable on a general return. Att. 
Pracl. 67. 

But in C. B. in a fcire facias .againft bail, if there be 
fifteen days between the tefle of the firft and return of the 
fecond fcire facias, that is fufficient. Pratt. Reg. 37 7* 
Rules and orders, 2 vol. 114. Pracl. Utr. Band. pj. 

When the fuit in B. R. is £y bill, and the , two fcire fa- 
cias's are made returnable in fifteen days, as they may — each 
writ fhall have feven days between the tefle and return, and 
not one ten and the other five. Att. Pracl. 347. Pradh 
U. B. 27. 

But in Elliott and Smithy Stra. I 1 39. It was held, that if 
there be fifteen days between the tefle of the firft and the 
return of the fecond fcire facias againft bail, it is fufficient, 
without any regard to the number of the days between the 
tejle and return of each writ. 

There were but fourteen days between the tefle and return 
of a fcire facias ; and the court held it aided by the 17 Car* 
2. c. 8. Lutw. 26. 

• In B. R. when the fuit is by original, the philazer makes 
out the fcire facias. 

In C. B. the philazer makes out the firft fcire facias^ and 
the prothonotary the fecond. Barnes 96. 

An alias fcire facias muft not iffue till the firft be return- 
able ; and if it do, it is void. Att. Pracl. 348. 

And the alias muft bear tefle the day of the return of the 
firft in all cafes, except in cafe of a fcire facias quare exe- 
cutionem non on a writ of error, and then it is not neceffary. 
Att. Pracl. 348. 

If the plaintiff does not wifli the bail to be fummoned 
on the firft fcire facias ; but would have a nihil thereto re- 
turned, it ought to be delivered to the iheriff, or left in 
bis office, fometime before the return thereof. Reg. 5 Geo. 2. 

In Miller and Tarr away, Burr. 4 pt. 1723. It was faid, 
that a fcire facias againft bail muft lie in the fheriff's office 
four days at leaft before the return. 

Every alias fcire facias muft lie four days, exclufive, be- 
fore the return thereof in the office. Reg. E. 5 G. 2. B. R. 

So every fcire facias, on which a fcire feci is returned, 
ought to be delivered to the flieriff, or left in his office, four 
days, .exclufive, before the return. . Ibid, and Att. Pracl. 

347- 

But, 



Of the Scire facias againft Bail, and herein of 
the Tejie and Return of the Writ, &c. 

Bur, if the party is fummoned the day before, or on the 
day of the return, that is fufficient. 

The fheriff muft indorfe the time of his receiving it. 

h> fcire facias againft bail is not amendable; but the 
court, on motion, will quafh it, if irregular. Stra. 401, 
1165. . 

A fcire facias ordered to be quafhed, on . plaintiff's mo- 
tion, without cods, before plea pleaded, although the de- 
fendant had entered an appearance. Barnes 431. 

The alias fcire facias differs in nothing from the firft, 
except in the tejie and return^ and adding, after the words, 
" We command you," thefe words, "as we have before 
commanded you." 

A fcire facias is an action, and requires a new warrant of 
attorney, Ld. Raym. 1048, 1253. 



Of 



Of the iSWr* facias againft Bail, and herein of 
relieving them [by Motion] after they are 
faid to be fixed. 

WHENawn^/? inventus is returned to the ca. fa. taken 
out againft the principal, the bail are then faid to be 
fixed with the debt and damages recovered, becaufe of the 
default made by the party ; but notwithftanding they are 
faid to be fixed, the court will relieve them, if they come in 
upon the fcire facias againft them, and furrender the princi- 
pal in time. 

Bail have ex gratia curia , till the return of the fecond 
cire facias to furrender the principal. 

Bail may be relieved by motion, where they cannot plead 
the matter to the fcire facias againft them. As where a 
noneft inventus is returned to a ca. fa. the condition of their 
recognizance being then broken, they cannot plead a ren- 
der of the principal afterwards 3 nor would the courts for* 
merly have accepted fuch render ; but they may now, upon 
render of the body, upon the return of the fecond fcire fa* 
cias, move the court to ftay the proceedings againft them. 

This indulgence of the courts arofe from the great mif* 
chief which happened to bail, by a plaintiff's taking out a 
ca. fa. and making it returnable the next day,— fo that 
bail had not time to bring in the body ; wherefore the courts 
indulged the bail fo far as to permit them to render the body 
upon the return of the firft fci. fa. if the ca. fa. Was re- 
turnable de die in diem. Cro. Cah 618. 

.But if the ca. fa* was returnable at the next fummons, 
the bail was held ftri&ly to render the principal upon the 
return of the ca. fa. and not after. Ibid. 738. 

But afterwards the favour was extended, to admit a ren- 
der any time before the return of the fecond fcire facias* 
or upon the return fedente curia ; but afterwards this pra&ice 
Was difallowed. Moor 850. 3 Bulft. 182. 

However, it has fince become the pra&ice again both in 
B. R. and C. #. as appears by 1 Wilf 270. in B. R. Where 
the court held, that the bail muft render the principal the 
quarto die of the return of the fecond fci. fa. fedente curia* 
[and it is not fufficient before a judge at chambers] or they 
come too late afterwards, even though the fame day — and 
fo is the pra&ice in C. B. as appears by Ld. Raym. 156, 7. 
fo that they always admit a render upon the return of the 
fecond fci. fa. [i.e. the quarto dU po/i of the return day ] fedente 
curia* or any time before that. But all the admittances of 

thefe 
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Of the Scire facias againft Bail, and herein of 
relieving them [by Motion] after they are 
faid to be fixed. 

thefe renders are ex gratia curia, and riot tx mirito jujlitia, 
for the condition of the recognizance is broken by the non- 
render upon the return of the ca. fa. and therefore thefe 
renders cannot be pleaded, but the party muft be relieved 
by motion. 

If fcire feci is returned to the firft fcire facias, the bail 
may furrender the principal on the appearance day of the 
return of that fcire facias. 

If there be no ca. fa. fued out, returned and filed, it is 
no ground for a motion to quafli the fcire facias againft the 
bail ; but the bail muft plead it, and be difcharged by that 
means. 

A ca. fa. may be void as to the principal, and yet well 
enough to ground a fcire facias againft the bail ; as if a ca* 
fa. be fued out above a year after judgment, without reviv- 
ing the judgment by fcire facias ; for the bail are ftrangers, 
and cannot take advantage of that error in a collateral ac- 
tion. 2 Ld. Raym. 1096. 6 Mod. 304. Holt. 90. 

A motion was made to ftay proceedings againft one of the 
bail, who had been excepted to, and had not juftified, but 
had omitted to get his name ftruck out of the bail-piece.-— 
The court denied the motion in its prefent form, as in the 
cafe of Fulk and Birk, 4 Geo. 3. faying, that whilft the 
name remained upon record, proceedings could not regu- 
larly be ftayed ; but, as in that cafe, they now gave leave 
to enter an exoneretur on the bail -piece, nunc pro tunc, on 
payment of cofts. Humphrey v. Leite, Burr. 4 pt. 4107. 

The bail are not liable if the principal dies any time be- 
fore the return of the ca. fa. and they may plead it to the 
fit. fa. 

But the death of the principal, after tht fare facias brought, 
does not difcharge them, if he was alive at the capias re- 
turned. Cro. Car. 165. I RoL Abr. 336, He. 

A motion was made to ftay proceedings againft bail, be- 
caufe the principal died after a capias ad fatisfaciendum re- 
turned ; but before the return of the fecond fci. fa. againft 
the bail, but denied, becaufe it was the bails omiifion, that 
they did not furrender him, he living till after the return 
vfxh'eca.fa. 1 Med. 31. 2 Ld.Raym. 1452. 2 Stra. 717. 

Motion to ftay proceedings againft the bail, the ca. fa. 
was returnable the laft return of Michaelmas, viz, 28f.fr Nov. 

Vol. II G and 
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Of the Scfre facias againft Bail, and herein of 
relieving them [by Motion] after they are 
faid to be fixed, 

and the principal died i Dec. the ca. fa. being then in the 
fheriff's office, and not actually returned till the yl Dec. 
and the motion was denied, Btyland v. Crooke and ethers, 
hail of Porter, B. R. j 7 48. 

But where the principal died after a ca. fa* returned, and 
before it was filed, the court, on motion, ftayed the filing 
it in favour of the bail. I Lill. Abr. 183. Mich. 35 Car. 
2. B. R. 

A ca. fa. made returnable at a day which falls out of term, 
would not be void (though liable to be fet afide on motion) 
-—nor can fuch a defect in it be taken advantage of by bail, 
upon a general demurrer to a fcire facias brought againft 
them. Burr. Rep. 4 pt. 1187. ^ 

An a&ion was commenced againft the bail, and afterwards 
the plaintiff was obliged to defift therein; and then the bail 
furrendered the principal before the new ad ion brought, 
and moved to ftay the proceedings ; the court held the fur- 
render to be good, it being before the return of the procefs 
in this fuit, and it was the fault of the. plaintiff not to begin 
jright at firft. Hoare v. Mingay, one, &c. Stra. 915. 

In an a&ion of aflault and battery, the plaintiffs procured 
a judge's order to hold the defendant to bail for 140 /. where- 
upon the defendant became bound in 280/. and the bail jointly 
and feverally in 140 A The plaintiff had a verdi&for 300/. 
and brought feparate actions on the recognizance againft the 
bail. On which the bail moved theefcurt, that on payment 
of one fum of 140/. and cofts, proceedings might be ftaid, 
and compared this to an a&ion on bond. But the plaintiffs 
jnfifted, that there was a difference ; for in a bond the con- 
dition is to pay the money ; and if one obligor pays it, then 
the other is difcharged, as the condition is complied with ; 
but, in a recognizance, the condition is not Satisfied till 
the damages recovered be paid, or the defendant furrendered. 
And it was held, that the bail being jointly and feverally 
bound, the actions againft them could not be difcharged, 
nnlefs the condition of the recognizance was performed, 
viz. That the defendant paid what was recovered, or fur- 
rendered hLmfelf to the Fleet. Calverac and Ux. v. Pin- 
t»n>, AJicb.^12 G. 2. C. P. Barnes 74. Pratt, Reg. C.P. 
*«- 

If 
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Of the Scire facias again ft Bail, and herein of 
relieving them [by Motion] after they are 
faid to be fixed. 

If an a&ion be brought on a recognizance of bail, the 
writ mult be ferved four days before the return, and the bail 
may furrender the principal on the quarto die pofi of the 
return fedente curia ; but not after the court is ri fen. Rep. 
V Caf of Pratt. C. P. 18. 

Motion to fct afide ifi.fa. again ft bail, defendant having 
Surrendered in their difcharge. It appeared by affidavit, 
that the fecond fct, fa. was returnable Cras. Mart., Nov. 12. 
and the defendant's furrender not before the 15^, the ap- 
pearance day of the return. Per cur. The affidavit is de- 
fective, as it does not (hew that the defendant fur rendered 
\fedente curia] on the appearance- day of the return of the 
fecond fci. fa. which if he did not, the furrender is out of 
time. No rule. Barnes 75. 

The bail, for one who was convided afterwards for a fe- 
lony, brought up the body by habeas corpus ; and the court 
allowed them to furrender him in difcharge of themfelves. 
Stra. 1 21 7. 

Debt was brought on the recognizance ; plea, no ca. fa. 
repl # a ca. fa. and demurrer, inde. But the court after- 
wards, being informed by motion that the defendants had 
Surrendered the principal before the return of the latitat 
againft them, ordered the proceedings to be flayed, and an 
exoneretur to be entered on the bail-piece, notwithstanding 
the plea, replication, and demurrer, before the motion. 
Dodfon v. King) Carth. 5 1 6. 
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Of the Scire facias againft Bail, and herein of 
relieving them after Error brought on the 
principal Judgment. 

A Writ of error is fo absolutely a fuperfedeas, that the 
plaintiff cannot fo much as take out a ca. fa. and re- 
turn non eft inventus, in order to proceed againft the bail. 
Sweetapple v. Goodfellow. Stra. 867. 

The plaintiff, in order to proceed againft the bail, took 
out a ca. fa. on the 3d of December. On the 4th a writ of 
error was allowed, notwithstanding which he called for a 
return of non ejl inventus, and then waiting till the writ of 
error was at an end, proceeded by fiire facias againft the 
bail : and on motion all the proceedings were fet afide : 
for the ground of them, viz. the, return of non eft invent* 
was obtained after notice of the writ of error, which 
in its nature ftopt all proceedings, and the fheriff could not 
fo much as look after the defendant. * Stra. 11 86. 1 Wilf* 
16. 

But in Ld. Raym. 342. it is held, that error on the prin- 
cipal judgment is no bar to hinder the fuing a ca. fa. in or- 
der to charge the bail— and fo again. Ibid. 1260. Sed q. as 
the other cafes above are more modern. 

The plaintiff" recovered judgment, took out a ca.fa. and 
had a non eft invent, returned. Of the judgment error was 
brought, and two days after the plaintiff fued out zfci.fa. 
againft the bail, who moted to ftay the proceedings therein, 
as is done in cafes where, pending error, the plaintiff brings 
debt on the judgment, infilling that it was more reafonable 
in this cafe, becaufe otherwife the bail might lofe the ad- 
vantage of difcharging themfelves by furrendering the prin- 
cipal, which they can do at any time before the return of 
the fecond feu fa. and the court thought it reafonable that 
the proceedings fhould be ftayed, on the bail's confenting, 
that if the judgment be affirmed, they would furrender the 



* But note, there is a difference in the two courts of B. R. and 
C.B. 

In B. R. a writ of error is a fuperfedeas from the time of the 
allowance, and that is notice of itfelf— -or if the party have notice 
thereof before the allowance, it is even from that notice a fuperfe- 
deas. Bur. Rep. 4pt. 340. Say 51. 

But in C. B. a writ of error is. no fuperfedeas from the fealing, 
but from the delivery to the clerk of the errors. Barnes 205. 209. 

principal, 
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Of the Scire facias againft Bail, and herein of 
relieving them after Error brought on the 
principal Judgment. 

principal, or give judgment on the fit. fa. Mytr v. Arthur. 
Stra. 419. 

But on a like motion as above, it appearing that bail was 
not put in upon the writ of error, fp as to make an abfolute 
fuperfedeas, the court refufed to ftay the proceedings on the 
fit. fa. faying they would not go one ftep farther than the 
cafe of Myer v. Arthur. Hunter v. Samp fin. Stra. 781. 

So where the ficond feu fa. was returned, and a four-day 
rule given, on the fourth day of which error being brought 
on the principal judgment, the bail moved to ftay proceed* 
ings on the fit. fa. and cited Mytr v. Arthur. But, Per cur. 
that differed, for there the bail came in time whilft they 
might furrender, which they cannot do here after the return 
of the fecond fit. fa. at which time no writ of error was 
brought. Rule denied. Everett v. Gery. Stra. 443. 

And, Per cur. in RUhardfin v. felly. Stra. 1270. Where 
the bail do not apply to ftay the proceedings pending error, 
till their time to furrender is out, we will not give them 
any time for that purpofe, but only four days to pay the 
money in, after the judgment is affirmed. 

The bail in the original aft ion, upon a writ of error 
brought, are not liable to the cofts upon the affirmance of 
the judgment. 

Though an afiion of debt on a judgment may be brought, 
pending a writ of error in the original aftion, and the 
court will let the plaintiff proceed to judgment thereon, 
and only ftay execution till the writ of error is determined ; 
yet if an adion of debt on the recognizance of bail in the 
original caufe be brought, pending error on the judgment, 
the court will ftay proceedings in fuch adion, without the 
bail giving judgment; for, by the judgment, the bail 
would be barred from furrendering the principal. Prac. Reg. 
C.P.Sj. , 

The fecond fare facias was returnable the firft day of the 
term ; and a week within term the bail moved to ftay the 
proceedings, on the common terms of giving judgment in 
the fare facias^ and taking four days to furrender after the 
affirmance of the principal judgment. But the court faid 
they came too late, after the time to furrender was gone, 
ajid would nut revive it again ; all they would do was, to ftay 

G 3 the 
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Of the Scire facias againft Bail, and' herein of 
relieving them after Error brought on the 
principal Judgment, 

the fuing out execution againft them, till after the affirm- 
ance in error. Cole v. Buckland, Stra. 872. 

The plaintiff got judgment on the fcire facias againft bail, 
pending error by the principal, and took them in execution $ 
and now they moved to be di (charged. Sid per cur. Though 
you might have applied, and had the proceedings flayed, 
yet we will not fet them afide. If an adion of debt had 
been brought upon the judgment, we fhould have granted 
an imparlance, if it had been afked ; but we never fet afide 
the judgment when it is once figned ; becaufe we take it, 
that by your not applying in time you have fubmitted to meet 
the plaintiff. Fijher v. Emerton, Stra. 526. 

Error was brought in cam. fcacc. upon a judgment ob- 
tained againft the defendant in 2?. R. and writs of fcire fa- 
cias had iflued againft the bail in the original adion in B. R. 
where the bail obtained a rule to ftay proceedings againft 
them in B. R* upon the fcire facias 9 s 9 until the writ of 
error returnable in cam* fcacc. fhould be determined, they 
undertaking to pay the debt and datnages within four days 
after affirmance of the judgment, if the fame fhould be of 
firmed. The judgment was affirmed in cam. fcacc. and after- 
wards the original defendant brought error returnable in 
parliament to reverfe the judgment given in cam. fcacc. on 
which the fraij moved to ftay proceedings againft them till 
that vyrit of errpr was determined ; and though it was ob- 
jected, that the bail were bound by the exprefs terms in the 
former rule, the court made the rule abfolute, holding, .that 
the word " affirmance" in the firft rule, muft neceffarily be 
under flood to mean final affirmance. Kirfhaw v. Cartwright 
and Pearce, bailofGucn, Burn 4 pt. 2819. 
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Of the Scire facias againft Bail, and herein of 
appearing thereto. 

IF the plaintiff proceeds by fcin facias, the ufual way \s 
to fue out a fcin facias , and get it returned nihil \ and 
then fue out an alias fcin facias* and upon a nihil alfo re- 
turned to that, after, a rule given, fign judgment on the 
fcin facias. But if the plaintiff wtfuld have the parties 
fummoned, either upon the firft or fecond fci.fa. the {heriff 
will make him out a fummons, which he muft give to an 
officer, with inftru&ions for the execution thereof; and, at 
the return of the writ, the (heriff will return fcin feci\ for* 
in all cafes of fcin facias againft bail* there muft be a fcin 
feci returned, or two nihils\ for two Mils amount to a 
warning. 

Where two writs of fcin facias iflue returnable in dif- 
ferent terms, the firft muft be entered of the term wherein 
it is returnable ; and an award of the fecond is fufficient, 
without fetting it forth at length. 

The writs and returns in B< R. if by bill* muft be filed at 
the Tnafury Chamber* or at the King's Bench office, with 
Mr. Heberden* the figner of the writs — Hut if by original* 
with the filaxer. 

In C B. they are entered on the prothonotary's remem- 
brance roll* 

Where a fcin facias againft bail is not returned, the 
plaintiff cannot proceed upon an alias fci. fa. without an 
entry of the firft upon the roll. Ld. Raym. 822, .1252. 

After the writs and returns thereto are filed, the plaintiff 
muft take out a rule to appear, and ferve a copy thereof on 
the bail. 

A. B: ■} 

v. (Rule on fcin facias* 

E. F. and G. H. bail f itb Aprils 1 780. 
of C. D. J 

The above rule expires in four days exclufive, but Sun* 
day is not one; and, if the parties do not enter an appear- 
ance, at the expiration thereof judgment may be figned on 
the fcin facias* 

But if they enter an appearance in time, the plaintiff muft 
declare in fcin facias* and the proceedings to iflue or de- 
murrer are the fame as in other cafes. 

G 4 Of 
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Of the 5Wr* facias againft Bail, and herein of 
declaring, pleading, Judgment, and Execu- 
tion, &c. 

TH £ form of a declaration in fcire facias is as fol- 
lows ; 

£^r 7irw, 20 Geo. 3. 

[Prothonotary's name if in {Chief clerk\name if in 

C.B.] B.R.] 

flftddkfex to wit. Our Lord the king gave in charge to the 
fheriff of Middlefex his writ, clofe in thefe words, 
to wit, George the third, &c. [here infert the pro- 
ceedings, from the fuing out the fcire facias, ex- 
adtly as they have been — whether if ojily one 
fcire facias, and a fcire feci returned thereto ; or 
if a fcire facias and nihil returned, and then award 
of an alias fcire facias, and fcire feci returned 
thereto, inferting the writs and returns] .And the 
faid E. F. and G. H. at that day having been fo- 
lemnly demanded, came by j^. R. their attorney, 
upon which the faid A. B. prays execution to be 
adjudged to him of the debt and damages (or of 
the damages, coftsand charges, as the adion was) 
aforefaid, according to the force, form, and effeft; 
. of their faid recognisance, &c. 

O. P. for the plaintiff. 
J>K R. for the defendant. 

A declaration on a fcire facias, returnable the laft return 
of the term, may be intitled of the fame term generally. 

3*701154. 

A man may plead in abatement, or in bar to a fcire facias, 

as well as other aflions. Lucas 112. 

There are but few pleas in bar which can be pleaded by 
bail to a fcire facias. 

* They can plead that no ca. fa. iffued againft the princi- 
pal, or that he died before the return of the <a. fa. or that 
the plaintiff had other execution. 

But they cannot plead, that the principal died before the 
fcire facias iffued. Cro.Jac. 163. &?c. 

But ihey cani ptead, that the principal died before any 
judgment againft him ; becaufe they cannot ha*e a writ of 
en or to reverfe that judgment. 

Cf 



£>f«fcft* facto* % 

Of the SaVr facias againft Bail, and herein of 
declaring, pleading, Judgment, and Execu- 
tion, &c. 

If the principal furrendered himfelf, or the bail rendered 
him [upon or before the return of the ca. fa. or other wife, 
fuch render cannot be pleaded, though upon fuch render 
afterwards the court will difcharge them on motion. Vtii 
ante. ] But fuch furrentiei;, or render, are not fufficient, 
unlefs the plaintiff, or his attorney, have notice thereof; 
and this is requefted, that the plaintiff may, if he pleafes, 
charge bim in execution, alfo that he may not be at any 
further trouble or charge againft the bail. Leon. 58. 2 Bul/l. 
260. Moor 883. 

Alfo npw by 4 V 5 Arm. c. 16. f. 12. payment of the fum 
recovered may be pleaded as well to tfci.fa. as to an adtioft 
of debt. 

For other pleas, vide the booh* 

Bail pleaded to a fcirt facias, payment by the principal 
before the return of tiie ftcond fcirt facias ; and it was re- 
folved the plea was. bad, for, in ftri&nefs of law, there- 
cognizance was forfeited by fuing out the firft feu fa. 
againft the bail. Ld. Raym. 157. But vide the 4 & 5 Ann. 
c. 16. / 12. 

Sri.- fa. againft the defendant as bail for A. B. C. and D. 
the defend *nc pleads, that before the return of the fecond 
fci. fa. the plaintiff took A. in execution and ftill detains 
him — Demurrer inde. It was argued for the defendant, that 
the plaintiff having taken one of the principals in execu- 
tion, had thereby difabled the bail to rendfer him, and 
therefoTe,difcharged him as to all the reft. Sid per cur. The 
bail have undertaken to bring in all four principals ; and 
therefore though the plaintiff hath taken one, this does not 
difcharge the bail as to the other three, for they ought, 
as they took upon them, to bring in all four. 2 Lev. 192. 
I Vent. 315. 

Formerly, if the plaintiff recovered a greater fum than 
was laid in the a&ion, the bail were not chargeable in that 
aclion. 1 Salk. 102, But now, where the plaintiff de- 
clares for, or recovers a greater fum than is expreffed in the 
procefs on which he declares, the bail (hall not be dif- 
charged, but be liable for fo much as is fworn to and in- 
dorfed on the faid procefs; or for any lefs fum which the 
plaintiff in fuch a&ion (hall recover. Pafcb. 5 Geo. 2. 

The 
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Of the Scire facias againft Bail, and herein of 
declaring, pleading, Judgment, .and Execu- 
tion, &c. 

The pra&ice of the courts, upon pleading to fcire facias, 
J* exa&ly the fame as in other cafes ; only in the venire* 
iiflringas* or habeas corpora and jurata* for a trial upon the 
fcire facias* after the words, " in a plea of debt, trefpafs, 
tic" (as the a&ion may be) add thefe words, " Where* 
Upon a fcirt facias* &c." 

Scire facias againft Fane and Barker* bail of Barrell y judg- 
ment thereon, and a ca. fa. againft Fane only taken out. 
Per cur. Though the fcire facias was joint, yet the execu- 
tion may be feveral. 

And note* Though the recognizance be to levy of the 
lands and chattels* yet execution by the body is good, by the 
law and ufage of this court, i Lev. 225. 1 Sid. 339, 
a Keb. 269, 274. 3 Danv. Ab. 307* pi. 2* 4, 5, 6. 2 Sid. 
22. 2 Jnfr. 395. 3 Dan. Jbr. 325; G. p. 3, 339. p. 6. 

And in Elliott v. Smith. Stra. 1139* It was held, that a 
ca. fa. may be taken out againft bail, without znyf.fa. or 
return of nulla bona previoufly iffued. 

If bail bring error upon an award of execution in a fcire 
facias againft them, matter which lies properly in the 
ihouth of the principal, or might have been pleaded to the 
fare facias* is not affignable for error, after execution 
awarded againft them. Wraight v. Kitchingbam. Stra. lyj. 
Salt. 262. 4 Mod. 306. 

A judgment on a fcire facias againft bail was reverfed for 
Want of a warrant of attorney. Salk. 603. 

A moiety of the damages was levied on one bail ; and the 
Other bail not having goods fufficient to levy the remainder, 
the plaintiff took out a fecond execution againft the goods 
of the firft bail. But, on motion to fet afide the fecond 
execution, the court held it irregular, for the plaintiff might 
have levied the whole at firft. Barnes 202. 

If the plaintiff, in a fcire facias ', either for want of the 
damages being previoufly afcertained, or upon obtaining 
judgment by default upon the fcire facias* or judgment upon 
demurrer therein, is of neceffity obliged to fue out a fcire 
fieri inquiry* in order to afcertain his damages, he muft 
give the like notice of executing the fame, as muft be given 
in other cafes of trial, and executing writ of inquiry. For 
which, vide the firft vol. under thofe titles, 

Note 1 h fcire facias againft bail is not amendable. 

In 
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Of the Scire facias againft Bail, and herein of 
declaring, pleading, Judgment, and Execu- 
tion, &c. 

In a fcire facias againft bail, the plaintiff made a miftake 
in fetting out the recognizance, which the defendant look 
advantage of, by pleading nul titl record. And afterwards, 
the plaintiff moved to amend it, but was denied : forfcira 
facias's againft bail are never amended; and the couric 
is, for the plaintiff to quafh his own writ. This may be 
to defeat the bail of an opportunity to furrender, which he 
would have done, if he could not have been Aire of pro*. 
<w4ing in bis pleat Grey y, Jffirfm. Stra. 1165. 
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Of the Scire facias to revive a Suit by and again/t 
the fame Parties. 

THE fecontf fort of fare facias, which is proper to be 
treated of in this place, is that to revive a judg- 
ment formerly had between the parties; and on which no 
•xecotioft was taken out after the rendering fuch judg- 
ment. 

- Different cpinicjns have been entertained, whether a fcire 
facias in fuch, cafe lay at Common law ? But the doubt* 
ikys Lord Coke, arofe for Want of diftinguifhing between 
ferfonal and real a&ions. 2 Itfflit. 409. 

At Common law, rf after judgment given, or recogni- 
zance acknowledged, the plaintiff fued out no execution 
within the year ; the plaintiff, or his conuzee, was driven 
to an original on the judgment; and the fcire facias, in 
ferfonal adions, was given by Weft. 2. c. 45. 2 Salk. 
600. pi. 8. Ld. Raym. 669. Co. Lit. 290. b. Sid. 351. 
3 Co. 12. 3 Mod. 189. 4 Mod. 248. 

But in real adtions, or upon a/**, though no execution 
was fued out within a year after the judgment given, or 
fine levied, yet after the year, a feu fa* lay for the land, 
CSfc* becaufe no new original lay upon the judgment or 
fine. 2 In/lit. 470. And the reafon why it lay in this 
cafe was, for that in a real adion one could have no other 
advantage of his judgment; but in a perfonal action he 
might have debt on his judgment. 

A fcire facias lay alfo in mixed a&ions as well as real y <*s 
in an affize, writ of anuity, and ejeftment. 

Therefore, after judgment had in a perfonal a&ion, and 
no execution fued out within a year, the plaintiff muft re- 
vive the judgment by fcire facias , and have judgment there- 
on, before he can fue out execution. 

. But if execution were fued out within the year, and re- 
turned, and from which the plaintiff had no benefit, there 
needs no fcire facias in fuch cafe afterwards, but that exe- 
cution may be continued down on the roll to any diftance 
of time. Att. Prac. B. R. 248, 341, 372. — like practice in 
C. B. Att. Praft. C. B. 234, 330. And where execution 
was awarded on a fare facias, and four years after the de- 
fendant, being in the Fleet for another caufe, was brought 
into court by habeas corpus, and there admitting himfelf to 
be the fame perfon, he was committed in execution without 
z* fcire facias. Att. Prad. C. B. 359. 

So 
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So if there be a ceffet executto for a year, or a writ of 
error \ no fare facias is neceffary. Jtt. Prac. B. R. 371. 

But it feems, the ceffet extcuth (hould be entered 7 on re- 
cord. Ibid. 

However, if the plaintiff does not take out execution 
within a year after the ctjfct executto is determined, he muft 
firft fue out a fcire facias . 

If execution is flayed by injunction out of Chancery far 
above a year, the plaintiff muft fue out * fcire facias, rrac. 
Reg. C. P. 3^0. Same in B, R. 1 Stra: 301. Salk. 
322. 

And zfuperfedeas quia improvide was awarded to an exe- 
cution [flayed by an injunction out of Chancery for above 
a year] fued out without a previous fci.fa. 

But note 9 An injunction only flays the adual executing 
the writ; therefore, a plaintiff may fue out his execution, 
notwithftanding an injunction, and continue it down by 
vicecomes non mifit breve. Ibid. 

But notwithftanding the rule is, that if no execution be fued 
out within a year , a fcire facias muft be fued out to revive tha 
judgment^ yet the court of S. R. in the cafe of Mitchell v. 
Cue and Ux. Burr. 4 pt. 660. were unanimous, that this 
rule of reviving a judgment above a year old, by fcire facias, 
before fuing out execution upon it, which was intended to 
prevent a furprize upon the defendant, ought not to be 
taken advantage of by a defendant, who was fo far from be- 
ing furprized by the plaintiff's delay, that he himfelf had 
been trying all manner of methods whereby he might*de- 
lay the plaintiff, viz. by injunction, &c. And fo the court not 
only difcharged the rule, [which had been obtained to fet 
afide the execution] but with cofts. 

An execution had after a year and day, without * fcire 
facias, is not void, but voidable only. 3 Lev. 404. "Salt. 
273. pi. 4. 

If a defendant brings error, and is nonfuit therein; or 
if the writ be difcontinued, although it be above a year 
fince the original judgment was given, the plaintiff may 
take out execution ; for though in fuch cafes there is not 
any new judgment given, yet the bringing of the writ of 
error revives the firft judgment. Cro. Jac. 364, RoL Rtp 9 
J0 4» 133- 

If 
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If the plaintiff delay the executing a writ of inquiry, 
fill a year after the interlocutory judgment, he cannot do 
it after, without zfcin facias. Caf. in B. R. Pafch. 
'13 W. 3. Haw. v. Cuton. 

But in the cafe of the king, there need not be znjfciri 
facias after the year and day. 2 Satt. 603. pi 1 3. Ld. 
Jtaym. 328, 553. 

After a judgment, if the plaintiff within the year fue* 
8 fcirt facial , he dan not after have a capias within the 
year, till he hath a judgment on the fck fa. Rol« Abr, 
$00. 

If the plaintiff does not proceed upon the firft fcirc facias i 
Within a year and a day, he cannot afterwards proceed on 
that writ, but muft fue out a new fcirt facias, for the old 
Writ is difcontinued. 

If a judgment be above ten years {landing, the plaintiff 
cannot fue out a fcirc facias, without motion in court. 2 
Salk. 598. pi. 3. 

If under ten, but above feven years, not without a mo- 
tion at the fide bar. 

But note. If after fuch motion the judgment is revived 
by a fcirc facias, and then the defendant dies before execu- 
cution, the plaintiff muft fue out a new fcirc facias ; but 
may have it without motion, for the judgment was revived 
before. 2 Salk. 598. 

If the judgment of an inferior court is removed into 
B. R. by certiorari, and the party fues zfci.fa. to have ex- 
ecution upon fuch judgment; he ought to fhew in hisy?/- 
fa. that it is the judgment of fuch an inferior court re- 
moved thither by certiorari, and ought to fhew the particu- 
lar limits of the inferior jurifdi&ion, and pray execution 
Within the particular limits. But if the"judgment be re- 
moved into J5. R. by writ of error, and affirmed, the party 
may have executioh in any part of England; for by the 
affirmance it has become the judgment of the Kings Bench. 
But in *fci.fa. upon fuch judgment affirmed, the plaintiff 
ought to alledge, that it was removed thither by writ of 
error. Ld. Rayrn. 216. 

After judgment recovered, Hit. 30, 3 1 Car. 2. and no 
execution actually fued out within the year and day, the 
plaintiff, without a pteviousfci.fa. in Trin. vac. 5 t¥. & M. 
took out an elegit, on wh^ch an inquifition was had, and 

defendant's 
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defendant's lands delivered in. execution j and then the 
plaintiff entered on the roll an award of an elegit, of the 
fame term with the judgment, with continuances of vice* 
comes non mifit breve to the time of fuing out the elegit. 
And on examination it appearing to have been the prac- 
tice for many years, the court, confidering the inconveni- 
ences that might enfue by opening a gap to deftroy many 
executions, and becaufe the pradice had prevailed fo long, 
ordered the execution toftand. Cartb. 283. 2 Show. 235; 
3 Danv. Abr. 33. 

A fcire facias lies not on a judgment pending a writ of 
error brought on that judgment, but the writ of error 
pending is a good plea to the fci. fa. Ld. Raym. 1295. 

If a joint judgment is obtained againft two, and one dies 9 
the fcire facias ought to be brought againft both the fur- 
vivor, and the reprefentatives of the deceafed defendant* 
Vide Carth. 105. 

After interlocutory judgment the plaintiffs became 
bankrupts, then took out a writ of inquiry, and proceed* 
ed to final judgment in their own names, On which judg- 
ment the plaintiffs affignees fued a fcire facias to (hew 
caufe why they fhould not have execution: Defendant 
pleaded the whole matter of the bankruptcy in bar, and 
prayed judgment if the affignees ought to have execution 
againft him, demurrer indi and joinder. The court held 
the affignees, properly entitled to the damages j and that the 
bankrupt's proceeding in their own names, after the inter- 
locutory judgment, till final judgment, was well enough, 
becaufe the interlocutory judgment entitled the bankrupts to 
fomething, which by the inqueft was afcertained. Hew it 
& al. affignees of Bibbins W */. v. Mantel 2 Wilf 372.— The 
affignees might have taken up the caufe after the interlocu* 
tory judgment. 

Plaintiff had judgment, and brought a fcire facias, to 
which the defendant pleaded, and judgment thereon was for 
the plaintiff, who afterwards became a bankrupt. The 
commiflioners affigned the original judgment to P. who 
moved the court, that it might be entered to entitle him to 
the bentfit of the judgment on the fci. fa. which was ruled 
accordingly, without bringing a new fci. fa. Plumer v. 
Lea. 5 Mod. 88. 

& 
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A man had judgment in debt, then became a bankrupt, 
and afterwards fued out execution ; and the money being 
levied and brought into court, the affignee moved that it 
might not be paid to the plaintiff [the bankrupt] furmifing 
that the judgment was affigned to him. But the court de- 
tained the money till (he affignee brought a fcirt facias to 
try the bankruptcy — cited in the above cafe in 2 Wilf 

37*- 

A fcire facias y if againft the party, is in hac parte; but 

if againft bail, in ta parte. Salk. 599. Ld. Ray. 393, 

53*- 

A fare facias to revive a judgment or award of execution, 

mutt be in the county where the judgment is recovered, or 

execution awarded. Hob. 4. Cro. Car. 228. 

And the fcire facias muft be returnable at a common 
return, or at a day certain, as the original proceedings 
were. Ld. Raym. 1417. 

If the proceedings were by original^ there muft be fifteen 
days between the teJU and return of each fcire facias \ and 
the writs muft be returnable on a general return. 

But in fcire facias 9 s on writs of attachment, or bills againft 
privileged perfons in C. B. fifteen days are not requifite 
between the tefle and return. 

And in B. R. if the proceedings were by UB 9 fifteen days 
inclufive between the tefte of the firft and return of the 
fccondfci. fa. is fufficient — But then each writ fhould have 
feven days between the tefte- and return, and not one ten 
and the other five. 

Every fcire facias whereon nihil is to be returned, fhould 
be delivered to the fheriff, or left in his office, fometime 
before returned. Reg. Eafl. 5 G. 2. 

The alias fcire facias muft be delivered to the fheriff, or 
left in his office, four days before returned. Ibid. 

So every fcire facias^ on which a fcire feci is to be return- 
ed, ought to be delivered to the fheriff, or left in his office, 
four days exclufive, before the return day. Ibid. And Jtt* 
PracJ. 347. 

The fheriff muft indorfe the time of his receiving it. 

And if the party is fummoned the day before, or on the 
return day, it is fufficient. Att. Prac. B. R. 347. The 
fame in C. B. 

In a fcire facias to revive a judgment, the term of the re- 
covery need not be inferted. Barnes 43 1 . 

a In 
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In B. R* in all cafes, there muft be two nihils, or one 
fare feci returned. 

But in C. B. in order to revive a judgment, if both 
parties are alive, one for t facias, though returned »//&#?, ii 
fufficient; AtU Pratt. 330. 

After the writs and returns are filed, the plaintiff gives 
a rule to appear, which expires in four days* and if no 
appearance is entered, he may then fign judgment on the 
fcirefaciaSy and take out his execution. . 

But if the party appears, the plaintiff declares mfcirtfa* 
das; and the pra&ice throughout the fubfequent proceed- 
ings is exadly the fame as in other cafes. Of appearing, 
declaring, pleading, &c. in fcirt facias* Vide ante under 
title fa. fa. againft bail. 
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tics dying before final Judgment* 

BY the 17 Car. 2. c 8/ it ft enacted, «• That in all ac- 
tions perfonaj, real, ormi*t r the death of either party t 
between the verdift and the judgment,' (hall not hereafter be 
all edged for error, To as fuch judgment be entered Within 
two terms after fuch verdicV* 

And w where any judgment after a verdiif (hall be had, 
by or in the name of any executor or adhimtftrator, in fuch 
cafe an adminiflrator de bonis mn may fue forth a Jiirefa* 
tias, and take execution upon fuch judgment.** 

A. .fued "a fci. fa. againft C. *s executor of J?, on a judg- 
ment obtained by the plaintiff againft the fa id '5. C. plead- 
ed in abatement^ that B. died before judgment, fifr. To 
this C. replied, and fet out the fiat. 17 Car. 2. c. 8. and 
that ]j. died after the verdict obtained againft hirh, and 
after the day of nifi prius, and before the day in bank* 
Thereupon C. demurred. And the objection was* that the 
plaintiff ought to have fued a fpecial fcire facias , arid not a 
general one ; for this fuppofeS a judgment againft the tefta- 
tor in his life-time 5 and the replication fliews it was en- 
tered after his death, though well entered according to the 
ftatute*. Sed per cur. The writ h good as it is, and could 
not be otherwife ; for had it been fpedal, there would have 
been a variance, the judgment being entered generally; 
and a refpondeas tmjltr was awarded* Ld. Raym. 1280. 

The death of either party, before the affizes; " is not re- 
medied by this ftatute j but if the party die after the 'af- 
fixes begin, though the trial be after his death, that is 
within the remedy of the ftatute ; for the affizes is but one 
flay in jaw. . Yet the court fold it was- in their difcietion, 
whether they woujd arreft* the judgment. But in Lord 
Raym. 141 5. it was holden no* affignable for error, it ap- 
pearing by the record, that the defendant appeared p$r at" 
tornatum fuum. 

, By the 8 {rf 9^. j. c;ji.f.6. itisenaaed, "That in all 
actions commenced in any court of record, if any plaintiff 
happen to die after an interlocutory judgment, "arcd before a 
hnal judgment obtained therein, the faid action (ball not 
-abate by reafon thereof, jf fuch action might be originally 
profecuted or maintained by the executors or admin iftrators 
of fuch plaintiff; and if the defendant die after fuch interlo- 
cutory judgment^ and before final judgment therein obtained, 

■ th* 
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the (aid a&ion fhall hot abate, if fuch adion might be ori- 
ginally p/bfefcuted or maintained agarnft the executors or 
admiiiftraJiof s of fuch defendant : and the plaintiff, or if he 
fee dead, after fuch interlocutory judgment, his executors or 
administrators fliall and may have a fcirt facias againft the 
defendant* : if living after * fuch interlocutory jadgmentj 
«rif he died after, then agamft his* executors or adminiftra- 
tors, to' fliew caufe why damages in fuch a&ion fhould not 
be adeflid and recovered by him or them. ; and if fuch de- 
fendant, his executors or-«adminiftrators, fhall appear at the 
return of fudi. writ, and not fliew or a Hedge any matter . 
fufficient. to -arreii the final judgment, or being returned 
warned, or upon two writs of fcirt facias it be returned, 
that 4 the defendant, bis executors or adminiftrator*, had' 
nothing whereby to be fummoned, or could not be found in 
the county, (hail make default j that thereupon a writ of 
inquiry «©f damages (ball be awarded, which being executed 
and returned, judgment final ihall be* given for the faid 
plaintiff, liis executors *or administrators, pro fecu ting fuch 
writ or writs offcire facias* agajnft fuch defendant,- his ex- 
ecutors or adaatniftrators refpeOTvefy." 

The formej-Jftat. 17 Car. 2. irfakes the judgment good, as 
entered, befween the parties themselves to the fuit, though 
One died after the vtrdift^ and before the judgment entered. 

But by tins ftet. of 8 & 9 /P. 3. if a defendant dies after 
interlocutory judgment, and the a&ion may be continued 
againnS his iepreferftatives, the final judgment mu ft be 
againft the repeefentatives, for they ate exprefly taken notice 
of for that purpafe ; and the fciri facias agairfft them muft 
be. fpread and appear on the fame record. Vide 1 SM. 42. 

If a defendant dies after a writ of inquiry executed, and 
before the returti thereof, it is within. this aft, and the 
fiire facias againft his exefcutor or adminiftrator muft be to 
fliewcaufe why the damages afTeffed fbould not.be recovered* 
Goldfwrthyv. Soutbcot, B.R. \ IVtlf m* 

The plaintiff, as adminiftrator to J. S. fued a fcirt facias 
»gatnft jbe defendant, fetting forth, that his inteftate fued 
the defendant as executor in fuch ana&ion, and had judg- 
ment by nil rfiWr, on which a writ of inquiry was awarded-, 
which abated by the inteftate*s death before the return j 
that adminiftration was granted the plaintiff, and- com- 

H % nrtodtd 
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manded theiheriff to fummon the defendant to (hew caufe, 
why the plaintiff, as adminiftrator, fbould not have judg- 
ment : to which feu fa. the executor pleaded a bond of his 
teftator's, on which .judgment had been recovered, and jCo 
affets ultra. To which plea plaintiff demurred, and had 
judgment; for the ftamte never intended that the executor 
Ihould ftand in any other circumftances, tor. make another 
defence than the party himfelf might have made, again ft the 
inquiry; and he could have pleaded nothing but areleafe, 
or other matter in bar arifing puis darrein continuance. He is, 
by the words of the, ftatute, to (hew caufe why damages in 
fuch cafe (hall not be affefled and recovered ; and if he (hall 
appear at the return, and not (hew any matter . fufiiciene 
to arreft the final judgment, then a writ of inquiry Stall 
be awarded, Z$c. And arrefting judgment is by matter ap- 
parent in the record, and- not extrinfic ; and heretofore they 
pleaded in arreft of judgment, as now it is moved. And 
the executor cannot be hurt by this, for the judgment is 
only de bonis ujlatoris* as if recovered againft the teftator 
himfelf. Salt, 3; 5/ 

Tba defendant died after the rule was out, but before 
the time gfveo to plead by -a judge-'s order expired; and the 
plaintiff figned an interlocutory judgment, and lued out a 
fcire facias againft the defendant's executor upon thisibtute, 
to {hew caufe why da, nidges fhould not be affefled and reco- 
vered ; but on motion the court fet afide the proceedings 
for irregularity, as the writ abated by the death of the de- 
fendant before interlocutory judgment was figned, not- 
withftandingtheruleto plead was, out. And fo held m Sibert 
v. The executor of general Rujftl, Mich. 9 Geo. a* WaUap v, 
Irwin, 1 Wilf 315. 



Note : The tefte and ntitrn of fuch writs of fare facias arc 
according to the action, whether that is by bill or original ; 
and proceedings therein are the fame as in other .cafes of 
fcire facias* 

- " *•■''. Of 
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ONE that is.no party to the record, recognisance, fine 
or judgment! as Che heir, executor or admin iftrator, 
though they be privy, and it he within the year, ft all have 
no writ of execution, but a fiire facias to enable themfelves 
to the, fu it j- and fo of the tenant, or defendant, for the al- 
teration of the pcrfon altereth the procefs : otherwife in the . 
cafe of a ftatute ftaple or merchant, becaufe the procefs is 
given by other afts of parliament. % In/I. 471. Cart. 
112, 193. Godk. 83. 

But if there be two plaintiffs in a perfoaal aftion, and 
one of them dies, pending the- fuit, that thai) not put the 
other to a fcire facias ; fo if one of the defendants die, 
becaufe the fame party ftill remains on record, 7 Mod. 68* 
but the way is now, to fugged the death of the party upon 
the roll, on record, at whatever ftage of the fuit he died, 
according to 8 &f 9 W. 3. r. 11. / 7. 

So if there .is judgment againft 4. on which a fi. fa, is 
fued out; but before execution thereof A. dies inteiftate ; 
there needs no fcin facias to renew thir- judgment, but exe- 
cution of the foods under that writ of fi. fa. may be made 
ia the hands of the ad rain iftrator, Farrer v. Brooks. For, 
as the party himfelf could not have made any defence to the 
writ of execution, there is rio reafon that his representative 
ihould be- in a better condition. 

But if there be judgment in debt againft two, and one dies, 
a fcin facias lies againft the other alone, reciting the death } 
and he cannot plead, that the heir of him deceafed has af- 
fets by deicent, and demand judgment if .he ought to be 
charged alone ; for at common law, the charge upon a judg- 
ment, being per fonal, furvived ; and theyfo/. (Vtji. 2. which 
gives an elegit > does not take away the common law reme- 
dy • and therefore the plaintiff may take out his execution 
which way he pleafes ; but if he (hould, after allowance 
of this writ and revival of judgment, take out an elegit t« 
charge the land, the party may have remedy by ' fuggeilion, 
or by an audita querela. Vide Bac. Abr. 4 vol. 419. 

If an executor brings a fcire facias on a judgment, or a 
recognizance, and gets a judgment quod habeat executionem* 
and dies inteftate, the admin iftrator de bonis non muft bring 
a fcire facias upon the original judgment, and cannot pro* 

H 3 cce<I 
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ceed upon the judgment in * the fcire facias. Vide Ld. 
Ray m. 1049. • * 

A ^/r* /tfWtfj by executors upon a judgment obtained by 
the teftator— demurrer fnde, and it was infifted, that the 
practice of this court in fuch cafes is, that the plaintiffs in 

, the fcire facias fbould infert the profert of letters teftamen- 
tary, [this claufe being omitted Jand that the writ is not good. 

' To which it was anfwered, that at was inferred at the end, 
. and that is the practice' of B. R.-—Per cun Both forms arc 

• good here ; but in C. B. this claufe is always in fir ted in the 
end. Judgment pro quer. Carth. 69. 
• A fcire facias againft an ad mini ft rat or, tefted 2J\.tb Q8ober y 
and returnable the *$\Jl Ottober^ alias fcire facias tefted 31/ 
Oflofer, returnable yth November ; and it was obje&cd, that 
thefe writs were irregular,' becauft there were not fifteen 
.days between the 24th of* OStobtr and the jtb of NGvetpber, 
but adjudged well, there being e ; ght days exclufive between 
the tefte and return of each writ. Carth. 468; 

Note : In B. R. in all cafes there rnuft be either two 
nihil* returned to the fcire faciai j, or a fcire feci ; bu* in 
C 5. in cafe of the death of the plaintiff one nihil is fuffi- 
cient. Jtt.Pracl. C. B. 337. : , 

But in cafe of the death of the defendant there muft be & 
fcire fec'u or two nihil* returned. Ibid. 

Xiz^feme^ executrix to J. S. marries,, and then fuch huf- 
Vand and wife bring debt againft A. 5. on'ari ofcHgation tn 
the right of the wife as executrix, and have judgment to 
recover the debt, damages and tofts, and then the wife dies 
before execution /ue3, the hufband cannot have a fcire 
facia* upon the judgment; for that he, though he Wa* privy 
to the judgment, (hall not have the thing recovered -, but 
it belongs to the fucceeding executoi or administrator. Cro. 
Car. 207, 227. Beaumont v. Lor.g } adjudged, alrhoujjh' it 
. yas objected, that the judgment was for the cojls and damages 
which belonged to the hufband; thougfi the debt did -^not; 
and therefore the fcire facia* (hould be for the damages : % 
fcut a fcire facia* being as well for the debt as damages, it 
was held not maintainable; and whether he might maintain 
ja fci. fa* for the damages and cofts, they would give no 
opinion* Jone* 248, S. C, adjudged, and '.faid this reco- 
very does wot turn it to the proper, debt of the hnfoand, as 

U 
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it would if .'the baron and feme recovered the proper debt of 
the feme. 

But if uu/band and. wife obtain judgment, and tbe wife 
dies, the hufband, without taking out adminiftration to 
her, may have a fare facias ; for by the judgment it is be- 
come a debt to him. Sid. 337. Cro. El.S±+. $ Mid. 
188. 2 Leon. 14. 4 Leon-. 186. 

So if a woman obtains judgment in debt, and after mar* 
ries, and the hufband and wife fue out a fcirt facias* and 
thereupon have an award of execution, though the wife 
dies, yet the hufband [without taking out adminiftration] 
may have execution upon the Judgment, for the award upon 
the fen fa. attached in the hufband and fhall furvive, though 
ohje&ed, the award on thz fei. fa. made no alteration, as 
the execution muft be on the nrft judgment. IVosdyer v. 
Grtjbam, Salt. 1x6. pi. 7. and Comb, 455. 5. C. by which 
it appears, that the year expired before the fii. fa. taken 
out ; and fa id by Holt, ch. juft* That the debt was attached 
to him, jointly with his wife; fo that although the award 
of the execution did not alter the nature of the deb% yet it " 
altered the property. Carth. 415, Skin. 682. pL 2. 

If a judgment in debt is obtained againft a feme fole\ 
who afterwards marries, and then a fcire facias is thereupon 
brought againft hufband and wife; and after two nihils re- 
turned, judgment is given, that the plaintiff fhall have 
judgment againft them, and then the wife dies, the huf- 
band fhall be liable to this execution. Car lb. 30. Salk. 
116. pi. ji 

So note; In the above cafe of Ohrian and Jtum, reported 
alfo in 1 Mod. 170, If judgment be againft a feme foky and 
fhe marries ; and then plaintiff fues out z fcire facias againft 
hufband and wife, a,nd has judgment quod habeat executionem % 
againft both, and afterwards the wife dies, plaintiff may 
fue out a fare facias againft the hufband, and have judg- 
ment thereon againft him. 

And fo vice vcrfa in JVoodyer v. Grejbam, Salk. 116. If 
feme jble recovers judgment, and then takes hufband,. and 
they both fue out a fcire facias^ and have judgment quod ha* 
leant executionem, and then (he dies, the hufband alone may 
have a fcire facias afterwards, and have execution. 

A fcire facias was brought againft defendant as admini- 
stratrix of her hufband, on a judgment againft him for 
1,500/. and after two nihils returned, a Jcire fieri inquiry 

H 4 was 



1*4 JDf&cfee facta*. 

Of the Scire facias- by and againft the Rcpre-* 
fent^itive of a Party to the Suit; dying after 
Judgment, and before Execution. 

was taken out, and the defendant attended the execu- 
tion of it, in order to lay the date of the aflets before the 
jury; but the plaintiff in fifting, that the award of execution 
on the former writs was in point of law an evidence of af- 
fets, a devajlavit was found to 1,117 /. &*• * n && $ Geo. 
2, (he appeared to the fcire fieri inquiry, pleaded plene ad- 
minijiravit, and traverfed the devafiavit ; and notice of trial 
being given and Countermanded, and no th frig further done 
on it, (he, in Mich. 10 Geo. 2. moved to have the award of 
execution fet afide, and to be admitted to plead ; it being 
to no purpofe to expect relief upon the trial of the traverfe ; 
and cited Salk. 93. 264. to (hew, that where there has 
been no fcire feci, and only two nihils, the court will relieve 
upon motion, and not put the party to an audita querela : 
and the ftate of the real aflets was proved to be 130 /. which 
(he offered to deliver up, and be examined upon interroga- 
tories, if the plaintiff was diflatisfied with the account. The 
court was greatly inclined to relieve her; but upon confi- 
deration of her long acquiefcence, and the feveral fteps taken 
• fubfequent to the award of execution, they thought (he 
, came too late, and for that reafon only refufed to interpofe. 
Wharton v. Richard/on wid. Stra. 1 07 5. 
. Note: Formerly the method was upon obtaining judg- 
ment by default againft an executor or adminiftrator (which 
would reach only the goods of the teftator or inteftate) and 
nulla hfitta returned to a fi. fa. fued out on fuch judgment, 
to iflfue out a writ to inquire, whether the defendant had 
wafted any of the effects of the deceafed ; and If a devafiavit 
was found by the inquifition and returned thereto, then for 
the plaintiff to proceed by fcire facias for the defendant to 
(hew caufe why the plaintiff (hould not have judgment de 
bonis propriis, to which fcire facias the executor or ad mini' 
fixator could appear and plead plene adminiftravit [as in the 
cafe above]. — But now the fieri facias inquiry, and the fcire 
facias are incorporated and made out in one writ for expe- 
dition. However this method, though much better than 
the old one, is feldom purfued at this day, as it does not 
anfwer to the plaintiffif the debt is but a fmall one, becaufc 
no cofts are allowed againft the executor or adminiftrator, 
unlefs they appear and plead to the fcire facias, and it be 
found againft them. But the way is to bring an aftion of 
debt on the judgment, fuggefting a devaflaviu 
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Of Proceedings by and againft: Attornies. *' 

ATTORNIES hive privilege not to be fued in any . 
other courts except thofe in which they are fworn 
and admitted* becaufe of the prejudice Chat may accrue to 
the bufinefs of thofe courts in which their attendance is re- 
quired ; neither are they to be held to fpecial bail % becaufe 
they are obliged to attend, and therefore are prefumed to be 
always amenable : alfo, as officers of the court, they are en- 
titled to the procefs of attachment 9 and may foe by attachment 
of privilege. 

out this privilege an attorney fhall not have at the King's • 
fuit. 2 RoL Abr. 274. Bro. Supersedeas I. 9 Hen. 6. 44* 

Nor unlefs there be the fame remedy in his own court ; 
therefore he fhall not have his privilege when money is at- 
tached in his hands by foreign- attachment in the fheriffV 
courts in London. Saund. 67. Vide Comb. 427. 

Nor in an attion real againft an attqrney of the King's 
Bench. Saund. 67. . 

Nor in appeal againft an attorney of the Common' Pleat. 
Saund. 67. 

Nor when he fues, or is fued in outer droit, as executor or 
adminrftrator. 12 Mod. 316. Ld, Raym. 533. Hob* 117. 
Salt. 2- pi. 4. 

Nor where an attorney of one court fues another of ano- 
ther court, the defendant fhall not plead his privilege.', for ' 
the attendance of the plaintiff is as neceffary. in his court, 
as the defendant's is in his 5 and therefore the caufe is le- 
gally attached in the court where the plaintiff is an onicer. 
Rol. Abr. 275. Moor 556. 2 Mod. 298". 2 Lev. 129. 

But quarts as to this, for it feems, the defendant attor- ' 
ney-muft be fued by billy although the plaintiff is an attor* 
Jiey; and therefore he muft be fued in his own court. 
Stra. 1141. Barnes ^\ 44. 

Nor when he joins, or is joined, in the fame a&ion with 
others. Vent. 298. Dyer 277. Godb, io« 

One attorney fued another attorney of the fame court by 
attachment of privilege, and on motion the proceedings 
were flayed. Barnes 44. 

An action on a penal ftatute, viz. 1 5 El. for entering a ', 
fraudulent judgment againft an attorney of C. B. was com- 
menced by original ; on which he moved to ftay proceedings,; 
infixing he ought to be fued by bill. On (hewing caufe, it 
Was urged, that this was a profecution foe the crown. 

And 
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Of Proceedings by. and againft Attonjies* 

;. And that defendant, if entitled to privilege, may plead it. 
> Sed per cur. Thefe pn tarn aftions are never considered as 
* .the king's caufes. In profecutions at the fuit of the crown, 
.. defendants, though acquitted, can have no coils; but in 
; • \ anions qui tarn it is other wife. The. proceeding by original 
is irregular. ' Rule abfolutto to ftay proceedings. Britton • 
v qui tam v. Tea/dak, Barms 48. * 

, • • .. An attorney has privHege'to keep the venue m'Middltfex 
-' ' when he. is plaintiffs but not to change* it thither when he 
* is defendant. Burr. 4 pt. 20*7, 2032. But contra in iVent. 
. 47. and vide r Salk. 668. If an attofney, being plaintiff, 
Fay his a&ion in 'Middlefix 9 the venue fhall not be changed ; 
*. ' otherwife if in Lenden. . . 

- * .An attorney has no privilege again ft the courtof confidence 
. , in London. Burr. 4 pt. 1583. * 

\ \\\ An attorney, being executor or admimjlraior^ fcall not 
'./ fue or be fried as a privileged per/on,- 1 Ld. -Rayrii. 53$. 

An attorney may have b\* .privilege in Cuing a member of 
... thfe Uiuverfity. hi. May. 341. • ' , 

• If an attorney abfent himferffor a year together, and 

does not give his attendance, he lofes his privilege. Art. 

1 * Prajft. 51. Scd tide, ibid. And Lvtw. 1667.* where it is 

'. foid; that hefliall hayerhis privilege^ fo long as. he con- 

. tiflues an .attorney on record, though he do not prtf&JQ*. \ 

But by Burr. 4 pt. 2113, 21 16. Privilege continues' no 

' . longer than he remains an aiding attorney. 

-Anciently rolls were kept of axtor/ires in B. R. but fince 

v * the Jhmp ahs the rolls have been difuferf, and a book ftamped 

- hath been kept, and the attornies names entered therein. 

« Stra. 77. But in C\ 2?. thete is a regular record kept of the 

attornie*. ibid. ' • 

; • The privilege of an attorney is the privilege of the court he 
1 belongs to, and not his own perfonal privilege j and he may 
Wave it. Burr. 4 ^/. 2113. that is,' when he is plaintiff. 

m But an. attorney cannot waive' his privilege of being fued 
by bill. And one having caufe of a£tion againft him, bow- 
ever fmallj may fue him in thp fuperior courts inftead. of 
iuing him in an inferior. Gardner v. Jeflbp, one, i£c. in 
. .C.B. 2^42. ' . • 

: An attorney muft be feed by bilU though the plaintiff be 

alfo an attorney \ and he cannot takeout an attachment and 

told the defendant to bail> as he 'does in the cafe of common 

'. perfons ; therefore this cafe is an exception out of the rule* 

• that privilege takes away privilege. Sua, 1141. 

Aitornitu 



Of Proceedings by and againft • Attornies. \- 

AttirnUs irtuft fuc each other by bill % as .well of different 
different courts asof the fame, . Barnef 43, 44.- ' . 

But an attorney of C. JB. may, for a debt jrona fide pai<f f : 
fue an attorney of J3. -R. by attachment, and he fljall jiot bfc* 
entitled .to privilege. Barnes 44. •••"••. 

•One attorney of C. & fued another attorney of €: £, bjr . 
capias-, and the defendant movtd to ft ay the proceedings, 
infiftmg be ought to .he'fued by bilt It appeared 'that the 
defendant had obtained a judge's order for time to put i* 
bail\ ijut this was held not to be a fufficient waiver of his 
objection to ' the plaintiff's method of proceeding againft , 
hint; and the rule was made ahfolute £0 ftay proceedings 
with c*/ls. Barnes 53. 

An attorney having been' arretted, was bailed i and an-- 
other a&ipn being brought againft him in the fame couit, . 
he pleaded bis privilege} and it was adjudged, that putting 
in bail to the firft action did not difcharge his privilege. 

An attorney of p.-fl., was arretted at the ink of an at-*. 
tornev of B. A* and gave jfoft'/j ,atidl then A. delivered a Vh" , 
deration by the by againft him, a* in cuftody of the mar- 
Jbaty to which he pleaded bis privilege ;« 4n& reiolved, that 
though he be in cuftody of the marjhaly at the- fuit of A* 
yet when* A. 4eclares agaipft him, he may pjcad his privi- \ 
lege, becaufe he comes here by coercion, an$l.had no.oppor-. 
tunity before to take advantage of it. 1; That although 
he files bail at the fuit of A. and in the ft me term a de- 
claration is delivered againft him at the fuit of B. yet th# 
defendant may plead his privilege againft B. as welt at 
againft A. for it were abfurd, that i?: who tops Ms fuit.ujNHi * 
the adiori of" v/. (hould have 'more liberty or advantage • 
agarnft the defendant than A. himfelf.had. > But if the de- * 
fendant waives Ms privilege in' the firft. afl ion, he is then*' 
obnoxious to the" fuits of every, body, notwithffanding his 
privilege. 3. That if after the defendant has waived' his . 
privilege, he ft all yet plead ft, the plaintiff in his replica- 
tion muft (hew. the defendant's waiver, and reply upon the 
eftoppel. Ld. Raym. 135. . Vjde Wilfi Rep. B. R. 306. 

Declaration by bill of Middlefix againft an attorney of 
B. R. as acceptor -of a bill of Exchange drawn upon him, 
according to the duftom .of merchants - t , to which defendant 
pleaded in abatement, that he. was, and ftill is, an attorney 
of B. it. and ought to have been fued there by bill of privi- 
Ugt as an attorney, and not by bill of Middle/**. Demurrer 

. inda 
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' ; Of Proceedings by and againft Attornics. 

•fade and joinder. Per cur* He mufl: hate his privilege. Jiidg- 

• merit for defendant. Cornfortb v. Price* Hilary* <ao Geo. 3. 

An^attorney has privilege in ar gp* taw aclion commenced 
againft hirft. Barnei 48. y//f, Prjr. 54* fif/n. 549. 
If ah atto'rn&y Cue by original* he has no privilege, and 

* cannot fue in propria perfina. Att. Prad. 311. 2 Lev. 39, 
. 2 Strai 837. Barnes 479. *"• ./ 

tt is faid, that a bill cannot be filed againft an attorney 
. i*n vacation. Att. PraSt. 309. ' 2 Barnes 34, 36^ Har. 

• Prad. 360. But it has been done in many cafes, to fave 
*. the ftatuteof limitations; 

A motion was made, that an attorney * who was going to 
Ireland* might put in fpeeial bail* 1 and denied. 1 Mod, ip. 
If an attorney is arretted, it fs a motion of courfe, to 
difcharge on common r kail* 1 Wilf. '293.. that is, an attor- 
ney of the feme court. ' But if an* attorney of C J5. is ar- 
retted by procefe of B. R. be muft plead bis privilege* aiid 
• cannot be 'discharged on common bail. 4 . Stra. 864. 1 Wilf. 
•;" 306. .' * • .. 

If an attorney'of C.'B. be aflually in the cujlody of the niar- 
lf Jhal* he (hall only* be fued in B. R. 1 Stra. 191. and can- 
not plead his privilege; 2 RolL.Abr. 232, for there is a 
- great difference between an aftual and zfuppofed cuftody. 
I Salk. i. 
. In an aflipn againft baron and feme* if the huiband be, an 

• attorney, he cannot appear in perfon, and put in bail for 
.' his wife, but he ought to put in bail for himfelf and his wife j 

•for heihall not have privilege in an ad ion againft him and 
his .wife. 1 RolL 380. c. 45. 
\ By 12 Geo. 2 V c. 13. / 9, it 4s cna£ted, <c That no at- 

* torney or Solicitor, who flialT be a prifoner in any gaol or 

• prifon, or within the limits,, rules, 'or liberties of any gaol 
or prifon, fhall, during his confinement iq any gaol or pri- 
•fon> .or within the limits, rules, or liberties of any. gaol 

'or prifon, in his own name, or in the name of any other 
. attorney. or t fqlicitor, fue out any writ or procefs, or com- 
mence or jprofecute any action or fiiit, in any courts of l<i\y 
, or equity, »under pain of being ftruck off" the roll and in- 

• capacitated, f$c" • * 

This ftatute only disqualifying attornies who are. pri- 
soners, relates only to profecuting, and not to defending 
Suits. •• Barnes 263. 

An 
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Of Proceedings by and againft Attornie$. 

An attorney, prisoner, commencing fcn adion on a bail- 
bond, affigned after his iroprifonment, in an adion begum . 
before, is not within this ftaflite, it being i continuance of 
the former fuh. ' 

. Attornies, in cafe of misbehaviour or mal practice, ane 
fubjed to. the animadverfion and cenfure of the court in 
which they are admitted by a /utnmary application, by way * 
of ^notion thereto; and will be ftruck off the rolls, iiBpri- 
ibned,or.otherwHe puntftied, at the difcretion of the court; . 
and the procefs fued out, on fuch occafions, to bring 'then! \ 
into court, .is an attachment ; " and befog iffued at the fuit of 
the king, for contempt* of the court, muft be tnrado out by 
the clerks irt • the Grovm-offic*.* 

An attorney cannot be lejfo in ejefimtnt. Micb. 1654* 
Nor hail in any adtion depending in the cpuft of which he 
is an 'attorney. Bid. But an attorney houfe-keeper is • 
often T>ail, though contrary to the above rule. % MtdJ 

338. 
Attorney cannot be commiffioner to take bail* Stat* 

Attorney. or not, ttiuft be* tried by the record. And yet, ■ . 
when an attorney pleads his privilege, he has no occafion to 
fcy, prout patet pgr recordum^ or to produce his writ of 
privilege. And per Holt ch. juft. There are. two way* of 
pleading his privilege fo as it cannot be denied, tn%. — with 
a^rc/irf.oPa writ of privilege, or an exemplification of the 
record of his *dmiflion of attorney. But he may plead his 
privilege only. Vide Ld. Raym, 1 173. 
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. Of Proceeding by ao Attorney Plaintiff. : 

AN attorney plaintiff may* fiic out by attachment of privi- 
ty** which is in the nature of .an original writ, and 
Jb to tfoe Following efieft : * " , 

G£$RGE the third, tie. To the feeriffof Middle fix, 
greeting. Wc command you, thatyou attach C. D* 
and E..F, [any number of defendants may be put in 
this writ] if they./nay befonnd in your, t^ailiwick, 
and them fafely keep, fo that yqu may feiave their 
bodies before ui at IViftmirjfior^ on /iext 

after -[a day certain in term* a/id not 

a general return day] tp iuifwer A. B, 'gentjeroan, 
' being brie of the, attornies of our' court, before us, 
' according jto the liberties and privileges of Atcb at- 
tornjesVid other minifters of the fame courts from 
time whereof the memory of man is got to the con- 
trary ufed and approved in the fame cotyrf of a 
plea of trefpafs," [or whatever the ajftion is] and have 
there this wrju 

.. Wknefs, &. ' . \ 

If. the attachment requires ; only a common appearance y 4 
cqpjF 4»uft be ferved* with notice a* jn other cafes. _ 



* By the 4th fe6L of 11 Car. 2. Jiat.^%. e. t. [the ftatute 

* Itbich occaftoned the insertion of the at etiam claufe in pro* ' 
. cefs to arreft and hold to fpetial bail] it is provided, 

" That the faid afii nor any claufe or thing Jiereiri before 

. €c (pecified or contained, {hall not extend, nor be- conftrued 

• *■ or taken to extend, unto* any arrefts hereafter to be 

*? made^upo^ or by vfrttte of any writ of cdpias utlagatttm, 

** attachment upon refcues, or attachment upon anycon- 

" tempt, or of any attachment of privilege^ at the fuit of <fnj 

«* privUegid ftrfeni or of any other attachment for con- 

" tempt whatfocver iffuing or to be ifiuing out of either of 

'./ \ 4 ".the 
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Of Proceeding by an Attorney Plaintiff. 

'T* B E the farapin this court. 
The Tame id this court. 



J* attachment of frivikgt.in C. B> is in the nature of aft . 
original writ* and- when it .is replied to fave the ftatate of 
liroitatiotos, it is fufficient to. fhvw the tefie without con- 
tinuances, ^tfll the declaration. Finch v. fPilfin, qnc, &c+ \ 
«fCB : inmor. i fTslf. 167. . . * . 

And'the court will amend an -attachment of privilege, tho* 
it is in the nature of an original writ, if there are not fifteen . • 
fyt between the tefte and return ; and fo they wiU a ca>fa. 
But the. court cannot amend' an original writ, becaufe it .* 
iffuesoutofC*flite«7, 

#***> By the oppofite fedion of the ftatute 13 Car. i. it 
ftoftkl feem', that there is no occafion for zti %i ac etiam* 9 
«*avifc in a writ of attachment of privilege to hold defendant 
to bail/ at &r (uitof an attorney, though tfuch clauie ia # 
ufuafly inferted in the attachment, if the party is to, be - 
Wdto/^Wftt/V.' Vide 2 tVilf. 39a* .-.*•. 

if the party is to be held to bdiU the'fum fworn to«tauft 
fe markod on the baclCof the attachment^ and. aifo the->*iay . 
u lit fiied oat. ■.'*.'• ' ' 
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. €t the (aid courts, although there be no particular certainty 
" of the caufe of afifion exprefled or contained the (aid writs ; 
** but that neverthelefs, no (heriffor under- (her iff, nor any 
** of the officers or minifters afore fa id, {hall difcharge any 
€C perfon or perfons, taken .upon any writ of capias utlaga- 
" turn, out of cuftodyj without a lawful fuperfedeas fir ft had 
" and received for the fame j and that, upon the faid writs 
" of attachment* fuch lawful courfe be taken forfecurity 
•* /or appearance therein as hath been heretofore ufed ; 
" any thing herein before exprefied' to the contrary thereof 
** in any wife notwithftanding." 

The fame in this court* Jfew Praft. 310* 



An attachment of privilege,' is but as a latitat* and not as 
an original. 1 Show. 367. 

By Keg. H. 20 Geo. 2. Every attorney of this court, 
who (hall fue out any attachment of privilege agatnft any 
defendant, (hall leave a pracipe with the Jignef of the wrin % 
with the defendants names* not exceeding four in each writ> 
with the return and day of (igning fuch writ, with the 
'agent's' or attorney's name who- fued out the fame. 'And 
all fuch precipes (hall be entered on the roll, where the 
precipes of latitat* aod all other writs iffuing out of this 
court, are entered ; and -the officer who (igns the writs in 
this court (hall .not fign fuch attachment till a pracipt be 
left with him for that piirpofe.- 

In B. R. you pay nothing for (igning the writj but for 
fealing it, 7 d. to the fealer. Rich. Att P Prafi. B. R. 410. 

The form of the pracipe to be left with the Jigner of tb$ 
writs* is as follows : 

Surry. Attachment of privilege for A. B. gentleman, 
one of the attornies, &c. agatnft C. D, Debt. 



O.P. agent. 
21 Nov. 1779. 



Returned Wi&nefd*y next after the morrsw 
of All Souls; 



Affidavit for 50 L. " 

• . ' ' V If 



Of Proceeding by an Attorney Blaintiff. 



An attachment of privilege , is not like an original writ\ 
ind therefore, the plaintiff may put feveral defendants into 
one attachment, and declare againft them feverally. King's 
Rep. 38 — 9. Att. Pratf. 

An attachment of privilege mud have fifteen days between 
the te/ie and return. Att. Prac. 67, 

By Reg. H. 1 i'\G. 2. You muft make out a precipe, con- 
taining (he plaintiffs and defendants names, not exceeding 
four in the whole, with the return of the writ, day of fign- 
ing, and the agent's or attorney's name, who fues out the 
fame: this pracipe you muft leave, with the prcthonetary, 
who, without fee or reward, is to enter the fame on a re- 
membrance roll, to be kept in his office for that purpofe ; 
and he is not to fign any attachment of privilege, unlefs 
foch pracipe be left in his office at the time of figning 
thereof. 

In C % B. you pay nothing to the- protbwotary for figning 
the writ, and only one penny for the foal. Rich. Att. Pratt. 
C. B. 258. 
* Like pracipe in this court, to be left with the prothonctary. 
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Of Proceeding by an Attorney Plaintiff. 

If the attachment requires only a common appearance, 
a copy thereof is ferved with an Engtijh notice in writing, 
itibfcribed as in other cafes ; and the appearance muft be 
entered with the clerk of the common bails. 

If it requires fpecial bail y a judge's clerk takes the re* 
cognizance, as in other cafes; 



Di 
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Of Proceeding by an Attorney Plaintiff, 

If the attachment requires only common hail y after a copy * 
thereof is ferved, with an Englijb notice in writing, fab* 
fcribed as in other cafes, the appearance muft be entered 
with the protbonotary, who figned the writ ; but if it require* 
facial bail* his clerk of the dockets prepares the bail-piece* 
or recognizance, and attends a judge, or the court where 
the fame is entered into, and the bail juftify, or frefh bail 
is added, in the fame manner as the filaztr does on meiae 
procefs by original. 
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Of Proceeding by an Attorney Plaintiff. 

The beginning of a declaration, at tke Aiit of an attorney 
in B. R. is thus : 

Middle f ex, to wit. A, B. gent, one of the attornies of the 
court of our lord the king, before the king bim- 
felf, complains again ft C D. being in the cuftody 
of the marjhal of the Marjbalfea, &c. [as in other 
declarations 

add pledges. 

In C. B. it is in this form : 

Afidd/efex. C. D. late of, f$c. was attached by a writ of our 
lord the king, of privilege iffuing out of our court 
here, to anfwer A. B. gent, one of the attornies 
of the court of our lord the king of the Bench 
here, according to the liberties and privileges of 
the fame court; for fuch attornies and other 
minifters of the fame Bench, time out of mind, 
ufed and approved of in the fame in a plea of tref 
fafs on the cafe, &c. and thereupon the faid A. in 
his proper pevfons, complains, &c. 

add. pledges* 

The fubfequent proceedings, at the fait of an attorney, are 
the fame as in other cafes. 

If an attorney delivers his declaration four days exclufive, 
before the end of the term, the defendant muft plead as of 
that term. 

If an attorney delivers his declaration four days- exclufive, 
before 'the end of the term in which the attachment was re- 
turnable, and enters a rule to plead, and demands a plea, 
the defendant (hall be obliged to plead as of that term; and 
if he does not deliver his declaration in that time, the de- 
fendant is entitled to an imparlance : 

And if he does not deliver his declaration before the effoin 
,>day of the fubfequent term, the defendant muft have an 
imparlance to the term next following. 
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AN attorney of the King's Bench muft be fued by bill, and 
cannot be arretted ; and the method of Cuing him is 
this, The plaintiff files a bill againft him, [which is a dire& 
copy of a declaration engrofled on a flip of parchment ftamped 
with a treble penny ft amp] with the clerk of the declarations 
in the King'* Bench office, and then makes a copy thereof on 
treble penny ftampt paper, for the declaration, which muft 
le delivered to him with notice thereon to plead ; and then 
the plaintiff proceeds as in other cafes. 

A bill againft an attorney is m the following form : 

Middle/ex to wit. A. B. complains againft C. D. gent, oae 
^of the attornies of the court of our lord the king, be- 
fore the king bimfelf, prefent here in court in his 
own proper perfon j for that Whereas, &c. [as in 
other cafes] and therefore he prays relief, i$c. 



0. P. for the plaintiff. 
The defendant in perfon. 

j John Dee, 
Fledges of profecuting. ' 

rd Roe* 



fJohnD 
j. > and 
3 Rubor a 



Upon delivery of this declaration, and a rule given to plead 
thereto, [either a four or eight day rule] and the fame be- 
ing expired, the plaintiff may fign judgment ; fo that in 
the King's Bench the remedy' againft attornies is fpeedier than 
in the Common Pleas, which vide the next page; and alfo fpcedi- 
than againft other indifferent perfons, as the M/and decla- 
ration are one and the fame thing, and the firft commence- 
ment of the fuit. 

In B. R. if the aftion be laid in London or Middlefex ; and 
the defendant attorney lives within twenty miles of Lon- 
don, upon a rule given to plead, he has four days time to 
plead ; and if he refides above twenty miles from London, 
or the action be laid in any other county than Middleftx or 
Londtn % he has eight days time to plead. 



An 
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AN attorney of the Common Pitas alfo muft be fued by 
bill f and cannot be arretted ; but the bill and declara- 
tion againft an attorney are different in this court ; for by 
Reg. Trin. 21 Can 2. " No billihztt be filed againft an offi- 
cer, attorney, clerk or minifter of the court, in order to a 
firejudger, until the bill be a&ually entered on record, and a 
number-roll a&tially put to the bill*" 

The above rule however is in a great meafure difufed, 
and the method of proceeding at this day againft an attorney 
defendant is as follows : 

The plaintiff engrofles his bill on a flip of parchment 
damped with a double penny ft amp, and carries it to the 
protbonotary, who marks it as entered, on being paid for the 
entry, and it is thereby fuppofed to1>e entered, though no 
number-roll is put on the bill \ which being done, the bill 
muft be carried to Wejlminfler-hall, and given to one of the 
criers of the court, who calls the defendant in court, for 
which he is paid 1 /. and by 2 vol. Rules and Orders, hemvft 
be called three times in court. After which the plaintiff 
gives a rule on the bill, with the fecondary, for the defendant 
to appear, for which is paid 1 /. 4 d. viz. I /. duty, and 
4 d. the rule ; and then the bill is filed in the prothonotarfs 
office, for which is paid \d. upon filing which bill, notice 
thereof muft be given to the defendant, in writing, by Rig* 
HiL n Geo. 2. whereby it is ordered, that 

" Where a bill (hall be filed againft an attorney of tbe court, 
no forejudger (hall be entered for want of appearance, if the 
adton be laid in Lindon or Middhfex, and tbe attorney reftdet 
within twenty miles of London, until four days after, notice in 
writing of filing fuch bill be given to fuch attorney, or his 
agent, or left at his ufual place of abode, and a rule given 
for fuch appearance as ufual ; and if fuch attorney refides 
above twenty miles from London, or tbe aclion be in any other 
county than London or Middlefex, no forejudger (hall be en- 
tered till eight days after fuch notice (hall be given, in man- 
ner as aforefaid j and a rule to appear the faid days, to be 
cxclufivc of the daya of giving fuch notice." 



The 



Of Proceeding againft an Attorney Defendant. 

The notice of a bill being filed. 

Common Pleas. 
A.B. 
againft 
C. D. gentleman, one of the attornies, &fr. 

Take notice, that a bill was this day filed in the pro* 
thonotary 9 * office of his majefty's court of Common 
Pitas at IVeftmtnftir^ againft you the defendant C. Z>. 
at the fuit of the plaintiff A. B. in an adion of 
trefpafs upon the cafe upon ftvtral promifes for what- 
ever it is] and unlefs you appear to the faid bill on 
Wedntfday the twenty-fixth day of January inftant, 
you will be forejudged the court. 

23^ January 1780. O. P. attorney for 

'" the plaintiff. 

To C. D. the defendant. 

The above is the notice given by the fecondary's rule of 
the bill being filed, the notice to plead is as follows ; 

Common Pleas. 
J. B. againft C. D. 

Take notice, that there is left in the prothonotary's 
office, in the Inner Temple % London, a declaration 
againft you the defendant, at the fuit of the plaintiff 
A. B. in an ad ion upon the cafe upon feveral pro- 
mifes [whatever the cafe is] which the plaintiff lays 
to his damage of 100 /• and unlefs you plead to the 
faid declaration within four days next after the firft 
day of next Hilary term, judgment will be entered 
againft you by default. 

O. P. attorney for 
the plaintiff. 
To C. D. defendant 

Before the above rule for giving the defendant notice, the 
plaintiff did nothing more than have him called by the 
cryer in court, which was then thought fufficient, as all at- 
tornies were fuppofed to be per fon ally prefent during the 
fitting of the court) but many of the attornies having been 

I 4 ftruck 
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ftruck off the roll on forejudging for want of other notice ; 
and many living at a diftance* fo that it was impoffible to 
give orders for an appearance in time before the expiration 
of the rules to appear, the above rule became neceflary. 

If the defendant appears in time, you deliver a declaration, 
and proceed as in other cafes ; but if he does not appear, he 
muft be forejudged, that is, ftruck off the roll, to effect 
which the plaintiff enters his bill, and a forejudge?, on the 
/oil, in the following form, beginning with a memorandum , 
as in fuits by bill in 2?. R< 

Middhfexy to wit. Be it remembered, that on the 

day of in this fame term, A. B. came 

here into court by O. P. his attorney, and exhi- 
bited to the juftices of our lord. the now king of 
the bench here, his bill againft C. D. gentleman^ 
one of. the attorn ies of the court of our faid lord 
the now king, of the bench here prefent, here in 
court in his proper perfon, in a plea of trefpafi on 
the cafe ; the tenor of which faid bill followeth in 
thefe words, (to wit) To the juftices of our lord 
the king, of the bench. Middlefex, to wit. A. B. 
by O. P. his attorney, complaineth of C. ZX gen- 
tleman, fcfr. [the whole bill to] and thereupon he 
prayeth relief, &fV. 

f John Dot 
Pledges for profecuting, "j and 

C Richard Roe. 

Whereupon the faid C. D. being folemnly called came 
jiot, therefore he ftandeth forejudged from exercifing his 
office of attorney of this court for his contumacy, ($c. 

You pay the prothonotary 2 s. for figning the forejudges 
.and ther/*r>& of the warrants is. s\.d. for (hiking the defen- 
dant off the roll, and then you may proceed againft him as 
•againft a common perfon; 

When once an attorney is forejudged, the fuit by bill i$ 
at an end, and the plaintiff, if he proceeds, muft proceed as 
againft an indifferent perfon, by original and capias, in the 
common way. Barms 43. and fo muft every other perfon 
who fucs him. ■ 

When. 
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When an attorney defendant has appeared to a bill filed 
againft him in court, the fubfequent proceedings throughout 
the caufe are the fame, as in caufes againft indifferent per- 
{onSy only the writs, fuch as the venire, habeas corpora* di- 
firingas, UV. are made returnable on a day certain in term, 
and not on a general return day* 

But it feem*, that procefs of execution againft an attorney 
has no bccafion to be made out returnable on a day certain, 
for execution begins when the caufe is ended. 

The plaintiff, an attorney* having fued by his attachment 
of privilege j was hon-fuited, and afterwards taken upon a 
ea. fa. for the cofts, upon the judgment of non-fuit return- 
able on a general return day* and the court held it well 
enough. For though all procefs, both for and againft an 
attorney, is made returnable on a day certain, becaufe of 
his daily attendance in court ; yet when an attorney is out 
of court, as in the cafe above, and in cuftody in execution, 
he has no day in court, fo cannot attend ; and therefore in 
fuch cafe he lofes his privilege ta have his procefs againft 
him returnable on a day certain. 
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Of getting an Attorney arretted, difchargcd. 

IF an attorney is (vied othcrwifc than by bill, ind arrefted, 
and in cuftody, by virtue of procefs, in order to get his 
difchargc, he muft fuc out hrs writ of privilege from the 
court wherein he is an attorney \ and to obtain which he muft 
get a certificate from the mqfter** clerk in B. R. or derk of the 
warrants in C. B. that the defendant is an attorney of the 
court, which certificate is an authority for the figner of the 
writs in B. R. or prothonotary in C. B* for figning the fame, 
for which nothing is paid, only 7 d. to the Jealer y which 
writ muft be allowed by the court or flieriff wherever it. 
is directed, who will thereupon make out a fuperfedeas for 
the defendant. 

A writ of privilege is to the following effed : 

GEORGE the third % &c. To the judges of our court 
of our palace at Weflminfter, and to every of them 
greeting: Whereas, according to the cuftom of 

our court {£££* ° r } *t ^Jlminfter, hi- 

therto ufed and approved of jn the fame ; the at- 

tomies of the fame court, \ <f'J>' i <»< b > <* i wh ilft 
* C before us. J 

they are profecnting or defending fuits and actions 
therein for their clients, ought not, nor have they, 
from time immemorial, been ufed to be compelled 
to anfwer before any of our juftices or officers, 
Or any other fecular judges whatfoever, upon any 
pleas, plaints or demands, which do not particu- 
larly belong to us (pleas of freehold felonies and 

appeals excepted) fave only before i our $* JU '> 

tices of our /aid court of the bench; or thus, } 
before us by bill exhibited in our faid court before us, > 

and not by writ. ) 
And vihereas we have lately received information, 
by the complaint of A. B. gentleman, one of the 

attornies of our faid court, \ f '**'"*•<*£ tba t 

' 1 before us > 

feveral ill difpofed perfons intending to difquiet the 

faid A* have iffued forth and profecuxed out of 

our court of our palace % of JVeJlminJler, one or more 

w* writ or writs, returnable before you in the fame 

Court, or one or more precept or precepts returna- 

againft 
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', ble in our faid court, before you or one of you, 

.; againft the faid A . and threaten to arreft and detain 

him in your cuftody thereupon, in fuits which do 
not relate to us, (or in pleas of freehold; felonies, 
or appeals excepted) whereby the faid A. B. is 
unable to attend his faid office as an attorney, upon 
feveral affairs and fuits depending in our faid court 

\ of t f £t: or b hich > if itis v™"**' win 

manifeftly take away, and be not only in deroga- 
tion and diminution of the jurifdidion of our faid 

court {'£££"** ° r }»nd the liberties and 

privileges thereof; but alfo to the great detriment 
of the faid A. and his clients. And becaufe we are 
willing that the jurifdi&ions, privileges, and cu- 
ftoms, for fo long time ufed and approved in our 

faid court { 0ft £ f * n *\ ° r Jfliouid be inviolably 

kept and obfervcd : We command you, and every 
of you, that you defift from taking the faid A. B. 
into your cuftody, upon any writ or writs, precept 
or precepts : and if the faid A. B. be detained in 
your cuftody- by any writ or writs, precept or 
precepts, other than fuch as particularly concern 
us, (pleas of freehold, felony, and appeals, only 
excepted) that then you difpharge the faid A. B. 
out of your cuftody, and fuffer him to go at 
large, as you will anfwer the contrary at your 
' peril - 3 and, that you inform the party or parties, 
plaintiff or plaintiffs, in the plaint or plaints, - 
that he,, fhe, or they, may profecute his, her, or 

their aaioh or adions, fuit or fuits, j'* our court § f 

the faid bench ox to us 1 ^^j, ; nft the 

tn our faid court before us J J J ' & 

{MA. B. if he, fhe, or they, fhall think it ex- 
pedient fo to do. ff r ttnefs > &c. 
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AL L the officers in the court of King's Bench y as well a* 
the attornies, have the privilege of filing by attachment; 
and. being fued by bill in adions by and againft them in their 
own right, and where they are not joined with others, ex- 
cept in pleas of land, of which the court of Common Pleas 
alone has jurifdi£t ion. ' 

But the officers of the Common Pleas, amongft whom are 
the ferjeantSy prothonotaries* fecondaries> clerks of the prothono- 
tarieSj ferjeants clerks , clerk* of the judges , ^r. have not the 
privilege of being fued there by bill as attornies have, but 
the privilege of being fued there in every fuit [except ap- 
peals]- by original writ, becaufe they are fuppofed not to be 
always prefent in perfon in court, a$ attornies are. Baker 
v. Swindon. Ld. Raym. 309. 3 Salk. 283. 1 Barnes 280. 
Holt 589. Adj. P. 6 /*>. far M. C B. . Winford. RoU 685. 
Baker v. Duncalf, 3 Z,*i/. 308. 

But it was agreed in Serjeant. Scroggs' cafe, that the privi- 
lege of C. B. which Serjeants claimed* extended only to in- 
ferior courts, and not to the courts of Wejlminjler-ball -, and 
that he may be fued in either of thefe, becaufe he is not 
confined to that court alone ; but may practice in any other 
court.— »But it is otherwife as to attornies or flazers, who can* 
not practice in their own name in any other cQjirt but fuch 
as they refpeftively belong to ; and that therefore a ferjiant 
at law is to be fued by original, and not by bill of privilege. 
• % Lev. 1 29. 3 Keb. 424. 4 Mod* 226. So of the fervant 
of a ferjeant at law. Gro. Car. 84. 

Note : The judges have privilege of being fued in their 
own court. Vide 3 Leon* 149, 
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Of the Privileges of Peers and Members of 
Parliament. 

PEERS are created, as is faid in our law books, for two 
reafons : I. Ad confute xdum. 2. Ad defeniendum regent f 
for which reafons the law gives them certain great and high 
privileges. Vide 7 Rep. 34. 9 Rep. 49. 1 2 Rep. 96. 

1. At the fuit of the fubjeft their bodies (hall not be *r- 
refied, neither capias nor exigent lies againft them. 

2. For the honour and reverence which the law give* to 
nobility, their bodies are not fubje£t to torture in caufa eri- 
minis la: fa majeflatis. 

3. They are not to be fworn in affiz.es, juries, or other in- 
quefls. 

4. If any fervant of the king, named in the cheque-roll* 
compafs or intend to kill any lord of parliament, or other 
lord of the king's council, this is fd$ny. 

5. In the Common Pleas, a lord of parliament (hall have 
knights returned on his jury. [This privilege is taken away 
by flat 24 Geo. 2. c. 18. /. 4.] 

6. He (hail have day of grace. 

7. A lord of parliament fhall not be tried in cafe of trea- 
fin, felony, or mifprifton of them, but by thofe who are noble 

' and peers of the realm. 

8. In trial of a peer, the lords of parliament fhall not 
fwear, but they may give their judgment fuper fidem et li- 
geantiam Domino Regi debitam, fo that their faith and alle-' 
giance Jlands in equipage with an oath in the cafe of a com- 
mon perfon in trial of life. And the writs of parliament, di- 
re6ted.ro the lords of parliament, are fub fide et ligeantia,Vc, 
And the reafon and caufe that .the king gives them many 
other privileges, is for this, becaufe all honour and nobility 
is derived from the king, as the true fountain, and he 
honours \witb nobility for two caufes. 1. Ad confuhndum, 
and' for that reafon he gives them a robe. 2. Ad defendendum 
regem et regnwn, and for that caufe he gives them a fword. 

I2lty>. 96.' 

All peers, without any diftin&ion as to degree or rank, 
are entitled to the privilege of peerage alike*; for they are 
equally obliged to attend the fervice of the publick, and 
are always /up pofed amenable tojuftice, and to have fuffi- 
cient property to anfwer in fuits and adtions brought againft 
4 them 1 
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them 5 and for thcfc reafons, arc not to be arretted or mo- 
lefted in their perfons. Bacon's Abr. tit. Privilege, 4 Vol. 
228. 

This privilege from arrefts extended formerly to abbots* 
as it does to bijbops, * numbers of the convocation f and mem- 
bers oftbo Houfe of Commons at this day. 

The privilege of parliament, according to the law of par- 
liament, is of a very extenfive nature, as may be feen by 
various refolutions and orders, in the journals of both the 
houfes : but various ftatutes which parliament has conde- 
fcended to make, have taken away many privileges which 
were heretofore claimed. However, there is one Handing 
refolution and order in the journals of both the houfes, that 
no court whatever (hall prefume to determine concerning 
the privilege of parliament, as fettled by the rules and or- 
ders of each houfe, they themfelves claiming to be the fole 
judges of their respective privileges; of which order, the 
king's courts accidently take notice. 

The privilege of a poor from arrefts extends only to peers 
of Great Britain, fo that a nobleman of any other country, 
or a lord of Ireland, hath not any other privilege in this 
kingdom than a common perfon. Alfo the fon and heir 
apparent of a nobleman is not entitled to the privilege, 
which is confined to fuch perfons as are lords of parliament ■ 
at the time. But it feems that an infant peer is privileged 
from arrefts, his perfon being held facred. Co. Lit. 156. 
% In/I. 48. 3 Inft. 30. pi. 19. 

The peers of Scotland had no privilege in this kingdom 
before the anion ; but by the twenty-third article of the 
union, the fixtun elefted peers (hall have all the privileges 
of the peers of the parliament of Groat Britain. Alfo, all the 
reft of the poors of Scotland (hall have all the privileges of the 
peerage of England, excepting only that of fitting and 
voting in parliament. Stat. 5 An. c. 8. 2 Stra. 990. 
Fort. 163. P. Wil. 583. Since which ftatute, the perfon 
of a Scotch poor has been held to be privileged from arrefts. 
The twenty* third article of the union, upon which this 
privilege is claimed by a peer of Scotland, not one of the 
fixteen, fays, that the peers of Scotland (hall have all the 



•' Eq, Cat Ab. 349. 3 Chan. Rep. 38. 
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privileges of peers of Great Britain, except the right and 
privilege of fitting in the Houfe of Lords, and the privileges 
depending thereon* Now, as every privilege, claimed by a 
peer, folely depends, and is in confeqitence of his fitting 
in parliament, that is, being an aclual lord of parliament, 
it feems, that the allowing all the Scotch peers the privilege 
from arrefts, is not within the words of the ad of union,, 
the only law under which the Scotch peers to this day, can 
claim any privilege here at all. 

A peerefs by birth, is entitled to privilege, 2 Inft. 50. 
StHi. 222, 234, 252. Fort. 162. Vent. 298. Eq. Caf. 
Abr, 349. Co. Lit. 16. a. 6 Rep. 53. b. Dy. 79. pi. 
51. Order of the Houfe §f Peers, 21 Feb. 1692. But it 
was doubted, whether a peerefs by patent only for life, is en- 
titled to this privilege. Styl. 234, 252. Held that (he is 
not entitled,. Sty. 254. but adjourned. 

A peerefs by marriage, is entitled to privilege* and that at 
well during the coverture, as after: But as a peerefs by 
marriage lofes the dignity by marrying a commoner, after 
fuch marriage flie is not entitled to any privilege. Co. 
Lit. 1 6. 6 Co. 53. Dyer 79. 

In lord Banbury's cafe, it was holden by Holt ch. juft. 
that where a perfon is called by writ to the Houfe of Peers 9 
he is no peer till be fits in parliament, the writ giving 
him no nobility or honour 5 but that it was fitting in the 
Houfe of Lords, and affociating with them, that ennobled 
his blood ; and that therefore, if the king or he dies before 
the parliament meets, the writ is determined, and the party 
remains a commoner : but he held it other wife in. a crea- 
tion by letters patent, by which the party is immediately 
noble without any other aft or ceremony $ and though the 
parliament never meets, or the king dies, the nobility re- 
mains to him and his pofterity, according to the limitations 
in the patent. 

Formerly, the privilege from arrefts extended to the kt- 
vants of peers\ and was alfo claimed by their tenants in old 
times. And the horfes, &;• of peers, and other goods, were 
privileged from diftrefles: but thefe privileges have been 
taken away, as will be fliewn hereafter. 

Note, The privilege of parliament does not extend to 
high treafon, felony, breach of the peace, or furety of the 
peace. 4 hfliu 25* 2 Hawk. P. C. 424. 

By 
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By 12 Qf 13 IV. 3. r. 3/ An aft for preventing any in- 
conveniences that may happen by privilege of parliament, 
it is ena&ed, " That any perfon or perfons may commence 
or profecute any aft ion or fuit, in any of his majefty's 
courts of record, at JVejbninJler r &c. againft any, peer of 
the realm, or lord of parliament ; or againft any of the 
knights, citizens, and burgeflfes of the Houfe of Commons, 
for the time l>eing; or againft their or any of their me- 
nial, or other fervants, or any other perfon entitled to the 
privilege of parliament, at any time from and immediately 
after the diflblution or prorogation of any parliament, until 
anew parliament (hall meet, or the fame be re-afierabled; 
and from and immediately after any adjournment of both 
houfes of parliament, for above the fpace of fourteen days, 
until both houfes (hall meet or re-affemble: And that the 
faid refpedive courts {hall and may, after fuch diflblution, 
prorogation, or adjournment as aforefaid, proceed to give 
judgment, and to make final orders, decrees, and fentenccs, 
and award execution thereupon ; any privilege to the con- 
trary, tic" 

Provided, " That this aft (hall not extend to fubjefi the 
perfon of any of the knights, citizens, and burgefies of the 
Houft of Commons , or any other perfon entitled to the privi- 
lege of parliament, to be arretted during the time of pri- 
vilege. Nevertheless if any perfon or perfons, having 
caufe of action or complaint againft any peer of this realm, 
or lord of parliament, fuch perfon or perfons, after any 
diflblution, prorogation, or adjournment as aforefaid; of 
before any feffion of parliament, or meeting of both houfes 
as aforefaid, may have fuch procefs out of his majefty's 
courts of King's Bench, Common Pleas, and Exchequer , againft 
fuch peer or lord of parliament, as he or they might have 
liad againft him, out of the time of privilege. And if any 
perfon or perfons, having caufe of a&ion againft any of 
the faid knights, citizerrs, or burgefles, or any other perfon 
entitled to the privilege of parliament, after any diflblution, 
prorogation, or adjournment as aforefaid; or before any 
feffions of parliament, or meeting of both houfes as afore- 
faid, fuch perfon or perfons, may profecute fuch knight, 
citizen, or burgefs, or other perfon entitled to the privi- 
lege of parliament, in his majefty's courts, of King's Bench, 
Common Pleas, or Exchequer, by fummons and diftrefs in- 
finite, 
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finite* or by original bill, and fummons, attachment and 
diftrefs infinite thereupon, to be iffued out of any of the 
faid courts of record, which the faid refpe&ive courts are 
hereby empowered to iflue againft them, or any of them, 
until he or they (hall enter a common appearance, or file 
common bail to the plaintiff's a 61 ion, according to the courfe 
of each refpedlive caurt. And any perfon or perfons, having 
caufe oT fuit or complaint, may, in the times aforefaid, 
exhibit any bill or complaint, againft any peer of this realm, 
or lord of parliament $ or againft any of the faid knights, 
citizens, or burgeftes, or other perfon entitled to the pri- 
vilege of parliament, in the high court of Chancery, court of 
Exchequer i or duchy court of Lancafler, and may proceed 
thereon, by letter or fubporna* as is ufual, &c. " But not 
to arreft the body of any knight, &V." 

By fe&. 3. " That where any plaintiff (hall, by reafon 
or occafion of any privilege of parliament, be ftayed or 
prevented from profecuting any fuit by him commenced, 
fuch plaintiff (hall not be barred by any ftatute of limita- 
tion, or nonfuited, difmiffed, or his fuit difcontirmed, 
for want of profecution of the fuit by him begun ; but (hall, 
from time to time, upon the rifing of the parliament, be at 
liberty to proceed to judgment and execution." 

By fe&. 4. " No aftion, fuit, &c. commenced againft 
the king's original and immediate debtor for the recovery 
of any debt, &c. to the cjrown, {hall be ftayed or delayed 
by or under the colour or pretence of any privilege of par- 
liament;" yet fo neverthelefs, u that the perfon or per-, 
fons, of any fuch debtor or accountant, or perfon an- 
fwerable or liable to account, being a peer of this realm, 
or lord of parliament, (hall not be liable to be arrefted or 
imprifoned, by or upon any fuch fuit, order, &c. or b$ing 
a member of the Houfe of Commons, (ball *not, during the 
continuance of the privilege of parliament, be arrefted or 
imprifoned by or upon any fuch order, decree, judgment,' , 
procefs, or proceedings." / 

By the % & 3 of Ann$> c. 18. An a& for. the further exr' . 
planation and regulation of privilege of fmrliament, in' re- • 
lation to perfons in publick offices, .it is eri<i£ted, <c That * 
any adion or fuit may be commenced or profecutep 1 againft' " 
any officer or perfon entrufted or employed in 'the reveitue^ . 
&r. for any forfeiture, mifdemeanour, or breach of 'truft, 
&c. and (hall not be ftayed or delayed by or under colour '.*' 

Vol. II. K V 4 or 
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or pretence of any privilege of parliament, although fuch 
officer or perfon be a peer of the realm, or lord of parlia- 
ment, or one of the knight*^ &c" 

Provided,, " that nothing therein &all extend to fubjeft 
the perfon of fuch officer, being a peer of the realm, or lord 
of parliament, to be arretted or imprifoned : but that all 
procefs (hall iflue againft fuch officer or perfon, being a 
peer of the realm, or lord of parliament, as fhould have 
Kltied againft him out of the time of privilege : nor (hall 
extend to the perfon of fuch officer, being a knight, citi- 
zen, or burgefs of the Houfe of Commons, to be arretted or 
imprifoned, during the time of privilege of parliament ; and 
that againft fuch officer or other perfon, being a' knight, 
citizen, or burgefs of the "Houfe of Commons, entitled to 
privilege, (hall be iffued fummons and diftreffes infinite ; 
which the faid refpeftive courts are hereby empowered to 
iffue in fuch cafe, until the party fliall appear upon fuch 
procefs, according to the courfe of fuch refpeftive courts/' 

The aft of 12 & 13 W. 3. c. 3. reftraining only the pri- 
vilege of parliament, in actions or fuits commenced in 
the courts therein fpecified, by the 11 Geo. 2. c. 24* in 
amendment of the aft of king William, it is enafted, 
" That any perfon and perfons (hall and may commence 
and profecute, in Great Britain or Ireland, any aft ion or 
fuit in any court of Record, or court of Equity, or court of 
Admiralty ; and in all caufes matrimonial and teftamentary, 
in any court having cognizance of caufes matrimonial and 
teftamentary, againft any peer or lord of parliament of Gnat 
Britain ;. or againft any of the knights, citizens, and bur- 
gefles of the Houfe of Commons of Great Britain, for the time 
being, or againft them and any of their menial and other 
fervants, or any other perfon entitled to the privilege of the 
..parliament of Great Britain, at any time from, and imme- 
diately after the diflblution or prorogation of any parlia- 
ment, until a new parliament fliall meet, or the fame be re- 
aftembled ; and from and 1 immediately after any adjournment 
of both houfes of parliament, for above the fpace of fourtetn 
days, until bothlioufes (hall meet or re-affemble; and the 
\ faid refpeftive courts may proceed, bV. 

Provided, " That* the faid aft fhall not extend to fub- 

jeft tfte perfon of any. knight* &c. to be arretted during 

the time x>f privilege. And feft. 2. authorizes proceed- 
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ing as above in any of the courts of great fejjions in Wales, 
courts of fejjion in the counties palatine of Chejler, Lancajler, 
end Durham ; the courts of King's Bjnch, Common Pleas, and 
Exchequer, in Ireland, after any fuch di Ablution, lf?c. And. 
the court of Chancery in Ireland, and equity of Exchequer, ar6 
authorized to proceed in like manner as the court of Chan- 
ory, and equity court of Exchequer in England may, againft 
any peer, Anight, &c. after fuch diffolution, &c." 

Se&. 3. faves the ftatute of limitations in like manner as 
the aft of king William. 

And by feft. 4. No aftion or fuit commenced againft the 
king's debtor, &c. to be ftayed in any court in England or 
Ireland [as by feft. 4. in the aft of king William]. 

And laftly, by the Jiat. 10 Geo. 3. c. 50. The preamble 
of which ftates, that the afts already in being are ineffi- 
cient to obviate the inconveniences arifing from delay of 
fuits, by reafon of the privilege of parliament, it is enafted, 
" That any perfon or perfons fhall and may, at any time, 
commence and % profecute any aftion or fuit, in any court 
of Record, or court of Equity, or of Admiralty ; and in all 
caufes matrimonial and teftamentary,in any court having cog- 
nizance of caufes matrimonial and teftamentary, againft any 
peer, or lord of parliament of Great Britain ; or againft any 
of the knights, citizens, or burgefles, and the comiffioners 
for (hires and burghs of the Heufe of Commons of Great Bri- 
tain, for the time being ; or againft their or any of their 
menial or any other fervants, or any other perfon en- 
titled to the privilege of parliament of Great Britain : and no 
fuch aftion, fuit, or any other procefs or proceeding there* 
upon, fliall, at any time, be impeached, ftayed, or delayed, 
by or under colour or pretence of any privilege of par- 
liament." 

2. Provided, that " Nothing in this aft fliall extend to 
fubjeft the perfon of any of the knights, citizens, and bur- 
gefles, or the commiilioners, &fr. for jhe time being, tg be 
arretted or imprifoned upon any fuch fuit or proceedings." 

3. And whereas the procefs by dtftringas is dilatory and 
expenfive : For remedy thereof be it enafted, " That the 
court out of which the writ ^006245, may order the iffues 
levied, from time to time, to be «fold'j ^md the moneys 
arifing thereby to be applied *to pay fuch cofts to the plain- 
tiff as the faid court (ball, think juft,- undir a*L.the cir«< 
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, cumftances, to order; and the furplus to be retained until 
the defendant (hall have appeared, or other purpofe of the 
writ be anfwered." 

4. Provided always, when the purpofe of the writ is an- 
swered, that then the faid iffues (hall be returned; or if 

fold, what (hall remain of the money arifing by fuch fale, 
(hall be repaid to the party diftrained upon. 

5. And it it further ena&ed, " That obedience may be 
enforced to any rule of his majefty's courts of King's Bench, 
Common Pleas, or Exchequer, againft any perfon entitled 
to privilege of parliament, by diftrefs infinite, in cafe any 
perfon or perfons, entitled to the benefit of fuch rule, (hall 
chufe to proceed in that way : and the laft claufe extends 
them to Scotland* 
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BY this foft ftatute, the privilege is wholly taken away, 
from the fervants of piers and numbers of parliament, fo 
that they may be proceeded againft as other indifferent perV 
ions — undfuUs may now alfo, fince the above ftatute, bf 
commenced at *ny time, whether the parliament is fitting 
or not fitting, againft any peer cr member thereof. 

Peers and members of parliament may be proceeded againft 
two ways* viz,, by original writ, and by original bill, in either 
court, except that they cannot be proceeded againft by 
original writ in B. R. in all adions ; but in thofe adions 
only, fuch as cafe, trefpafi, ejedment,. replevin^ and debt, 
which the King's Bench can hold plea of by original writ. 

If the plaintiff proceeds by original, againft a peer, or 
commoner, the plaintiff makes out a precipe for an orginal 
writ, which writ muft be made out by the curfitor of. the 
proper county, and filed with tbc/Haza* in JB. K. and cujhr 
brevium in C. B. upon which, a fummons is made out t4 
the jherijf, for the defendant's appearance, which is in the 
following form : 

GEORGE the third, by the grace of God, o[Great 
Britain, France, and Ireland, king, defender of tbe 
faith, Cfc. To the (heriff of Middlefex, greeting. 
We command you, thatjiou caufe to, be fummon- ' 
ed, A, B. efq. [or if a peer, the right honourable Henry 
earl of> or whatever his title is] he having' 

privilege of parliament, that he be before us [or if in . 
C.B. before our jujlices] ixWeflminJler^ on [agenenrl -f * 
return day] to anfwer C. i). in a plea of, &c. re- 
citing the whole caufe as in the original, to the 
damage of the faid C. of one hundred pounds, and 
have there then this writ. 

Witnefs, &c. ■ 

Upon the return of which, if the defendant appears, the 
proceedings are the fame as in other cafes ; but if be does t • 
not appear, and fliould caft an ejfoin, which it feems he 
may do any time before the return of the original writ, but #: 
not afterwards, the plaintiff is delayed a whole term, as 
the defendant has till the firft return ofthe next term tp 
appear ; and then, fliould the defendant not enter an ap- 
pearance, the ejfoin muft be adjourned to a "further day 
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by the plaintiff; upon which day, and the. like default* 
the plaintiff may then fue out a diftringas. However, 
the calling ah effoign is feldom done at this day, as the 
courts fet themfelves againft fuch obfolete pradice, and 
confider it nothing more than a trick, calculated for the 
' purpofe.of delay, and a great abufe of the law; and fhould 

, * the pra&ice of ejfiins be revived, there is no doubt but 
that the courts would inftantly make fuch new rules and 

'" .. orders, as would effe&ually prevent their occafioning that 
. tmneceflary delay of juftice which they formerly did. 
Vide the cafes of Anfon v. Jefferfon, C. B. 2 IPilf. 164,— 
And Barclay v. Earle. Stra 1194. 

Should no appearance be entered upon the return of the 
fummons, or. effoin caft, the plaintiff's attorney makes out 
a fr&cipe ft>r a dijlringas, and carries it to the proper filazer % 
•to draw out the fame, which muft be fealed ; and is in the 
following form : 

. GEORGE the third, by the grace of God, of Great 

' : . T Britain, France^ and Ireland^ king, defender of the 

^ faith, &c. To the flieriff of Middle/ex, greeting. 

,"'.., * • We ' command you, that you diftrain J. B. efq. 

haying privilege of parliament, by all his lands 

afnd chattels in your bailiwick, fo that neither he, 

nor any one for him, do intermeddle therewith, 

' * • • vntil you fhall have other command in that behalf 

•" From us ; and that you anfwer us for the iffues of 

he fame, fo that you have his body before us [or if 

•n C. B* before \our juftices at Wejiminfter^ on—* — - 

. • • a general return day] to anfwer C. D. in a plea of, 

• ■ fcf*. [reciting the original as before] to the damage of 

the faid C. of one hundred pounds; and have you 

there then this writ. 

Witnefs, fcfr. this day of in the 

twentieth year of our reign. 

If the defendant does not appear at the return of the di- 

. JhingQSy the plaintiff's attorney muft call upon the fheriff 

, to return the writ y whereupon he may fue out an alias \ 

and, upon the return of that, a pluries diftringas. But in- 

• fr'ad of proceeding as formerly, by the writ of difltingas ad 

infinitum^ fike plaintiff may now move the court out of which 

the 
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^he writ iflues, by virtue of the 10 Geo. 3. r. ^0. / 3. for 
the fheriff to enlarge the iffues, which the court will ac- 
cordingly order to be encreafed, to the amount of the plain- 
tiff's demand. 

This motion, is a comma motion, and requires neither no* 
ticc nor affidavit. 

The plaintiff, in an action againft a member of parlia~ • 
ment, had proceeded agreeable to the a& of 10 Geo. 3. 
*• 50. and had obtained rules for felling the i flues levied' 
upon a diftringas, alias, and pluries ; and alfo a rule for an 
attachment againft the fheriff: but no iflues had been ac- 
tually levied, and at length defendant appeared ; where- 
upon it was moved, that thefe rules fhould all be difcharged: . 
For as no iflues had been levied, they could not be fold ; 
[vide fed. 3. of the ftatute 10 Geo. 3. c. 50.] and as the 
defendant in the aft ion ~had now appeared, the end and 
purpofe of the writs were anfwered. On the other fide* 
the plaintiff infifted on the cofts of iffuing the writs, before 
the rules (hould be difcharged. And the court thought that 
reafonable 5 and directed, that on payment of tofts the rules 
(hould be difcharged. They were of opinion, that. thefe 
cofts were not to attend the event of the fuit, but vtere to 
be paid to the plaintiff at all events, whether he fhould 
finally fucceed in his fuit or not. Martin v. Townfend aid 
Sawbridge. Burr. 4 pt. 1725. 

If the plaintiff proceeds by bill againft a peer., or member, 
of parliament j he muft then file his original bill, containing 
the whole caufe of action againft him, with the clerk of the- ■ 
declarations in B. R. or protb'onotary in C.B. and take out a * 
fummons thereon, which need not hive fifteen days between 
the tefte and return, as the procefs has when by' original over it i % m 
and which muft be made returnable together with* the dir 
firingas, &c in cafe of non-appearance thereto, on a day ter- • 
tain in term, and not on a general return day. . ' * " 

The fummons, attachment, diflringas, &c. When by bill in 
fi. R. do not ftate the caufe of action at large,* as w hen r the » 
proceedings are by original writ, but generally; but* in 
both cafes, the fummons, attachment, ice. in C. B. ftate the 
whole caufe as in the original writ. 

In declaring againft a peer, or member of parliament, when 
the fuit is by original, the declaration begins thus : 

K 4 ' MiddUfcx. . 



*3* ®f Pi^ncgcU pcrflm*. 

Of Proceeding, againft Peers and Members o& 
Parliament. 

Middle f ex. A. B. efq. [or whatever his title is] having 
privilege of parliament, was fummoned to aofwer 
C. D. in a pica, &c. 

And if by bill, 

Middle f ex ) to wit, C. D. complains againft J. B. efq m 
having privilege of parliament, ^V."— and though 
the fuit is in the King's Bench by bill, the defend- 
ant muft not be declared againft, " as being in the 
cuftody of the marjbal of the Marjbalfea" Sayer 
Rep. 63, 64. 

If the declaration fliould be in an aftion of ajfumpftt 
againft * peer, the plaintiff muft take care, in affigning the 
breach, not to ufe the following words, as is ufual againft 
a common perfon ; " but contriving^ and fraudulently intend- 
** ingi craftily and fubtily, to deceive and defraud thefaidC. D. 
An this behalf*" for the Houfe of Lords have adjudged it a very 
high contempt and mifdemeanour in any perfon, to charge 
their noble body with any fpecies of fraud or deceit. But 
in fuch cafe, againft a member of the Houfe of Commons ; thole 
words may be inferted, as there is no (landing order to the 
contrary; the refentment of the members of that honour- 
• able houfe having never yet been irritated at the charge. 

In Trinity term, 18 George 3. in the King's Bench , in the 
cafe of Gofling and wife, againft lord vifcount Weymouth, it 
was argued, whether a peer could be fued there by bill of 
privilege. • And adjudged that he might. The cafe was 
this : . 

The plaintiffs commenced an action againft the lord 
Weymouth, by bill of privilege, to which he pleaded in abate- 
ment, that he ought to have been fued by original writ, and not. 
by bill of privilege ; and thereupon, there was a demurrer a»i 
joinder. On the argument of which, the court relied on 
tjiercafe of Say againft lord Byron in that court, a few years 
before,' and awarded a, refpondeas oujkr. 

The cafe of Say and lord Byron came on before B. R. on 
a motion to fet afide a diftringas iffued againft .lord Byron by 
bill, and the court, having directed precedents to be fearched, 
found that it had been the uniform practice and ufage to 
pr^tetd againft pars in that court by bill of privilege before 

the 
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the ftatute 12 & 13 W. 3. tnd as that ad made no differ- 
ence in chat refped, it was held, that the jurifdidion of 
the King's Bench remained as before. 

It is however very remarkable, that when the aft of king 
William went to the lords for their concurrence to the pro- 
ceedings therein, againft the members of both houfes, by bill 
and fummons thereon, the lords expunged that part of the 
claufe relating to themfelves being fued by original bill and 
fummons^ and fent back the amended bill to the commons $ 
which afterwards paffed accordingly. Which clearly proves, 
that the lords, at that time, did not think themfelves includ- 
ed therein. 

The court therefore, relying on their iurifdiAion before 
the ftatute of king William, determined that a peer may be 
fued by bill in B. R. but as this determination is founded 
folely on the jurifdidion of the court, and the uniform 
praftice thereof before the ftatute, it may be ftill a queftion 
in the court of Common Pleas, whether a peer can be fued 
there by original bill and fummons thereon. 

All the fubfequent proceedings to the declaration againft 
zpeer or privileged per/on are the fame as in other cafes, ex- 
cept that their bodies cannot be taken in execution, unlefs 
the judgment is obtained upon a Jlatute ftaple, or Jlatute m$r-> 
chant, or upon the Jlatute of A&on Burnell 11 Edw. 1. and 
then a capias ad fatisfaemdum lies even againft peers of the 
realm. 
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CORPORATIONS aggregate muft fue andbefuei 
by attorney , and therefore the proper procefs againft then* 
is a dijlringas. Co. Lit. 66. 

A corporation cannot be ejjoined. Dalt. 121. pi. 154. 

Nor outlawed. 10 Co. 32. b. 

No attachment lies againft a corporation, 
- A corporation cannot be declared againft as in the cuftody 
of the marjhal. 6 Mod, 1 83. 
. A corporation cannot fue as a common informer. 2 Stra. 
1241. 

As outlawry does not lie againft an aggregate corporation, 
therefore trefpafs does not lie againft them ; for a capias and 
exigent do not go. Bro. Corp. 43. 

Corporations aggregate cannot diftrain in their own perfons 
but by their bailiff, therefore replevin does not lie .againft 
them by the name of their corporation. Brqwnl. 175. 

Corporations cannot fue without 'their head, or in time of 
vacation of their headfhip. Wood's In/lit. no. 
v Corporations aggregate cannot commit treafon, or be out- 
lawed or excommunicated. 10 Rep* 32. I Rep. 127. I 
Inft. 134. a. or be executors or administrators. Ibid, Tho* 
i.Rolt. Abr. 915. contra* but quare? for they cannot take 
an oath. 

They cannot be joint-tenants to, take by furvivorfhips, 
but they may be tenants in common. Woofs Injlit. no. 

They cannot be feized to the ufe of another. Ibid. 

The members cannot regularly be witneffes for the cor- 
poration, efpecially if they teftify for any confiderable ad- 
vantage or profit of the body. 2 Lev. 232. 236. 2 Sir, 
1069. For every member hath a right and freehold for his 
life as to his freedom, and all the members together have 
an inheritance in the lands, and an intereft in the goods. 

If a corporation fue, they muft fue in the name of the cor- 
poration by an attorney appointed under the feal of the cor- 
poration. 

And if a corporation is fued, it muft be fued by its name 
of incorporation by original writ — and in order to fue a cor- 
poration, the plaintiff's attorney muft make out a pradfe 
for an original writ* which original writ muft be made out by 
the curfitor of the proper county, and duly filed with the 
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filaztr in B. R. or aiftos brtvium in C. B. ; on which zfum- 
mans muft be made out containing the whole caufe of a&ioa 
for the (her iff to fummon them; upon which, if they ap- 
pear, the proceedings are the fame as in other cafes ; but 
their appearance muft be by an attorney appointed under 
the common feaU and not in their own perfons. Bro. Corp. 28. 

If they do not appear upon the fummons at the return 
of the original writ j the plaintiff muft take out a di/iringas 9 
and proceed againft them by diflrtfs infinite ; and it is not 
fufficient if the particular perfons diftrained upon appear at 
the return of the procefs. Bro. Corp. 28. or if' all the 
members of the corporation appear in perfon j but they muft 
appear by an attorney appointed under feal. 

Should the {heriff return but fmall iffues Qti the diflringas* 
the court, on motion, will order him to return greater. 

In an action againft the Eafl- India Company for 5000/. it 
was moved, that the {heriff might return exemplary. iffues, 
becaufe feveral writs of dijlringas had been already ferved to 
no purpofe ; and the court faid, be fhould return good 
iffues ; and if he did not, the plaintiff might bring an ac- 
tion againft him; but at laft he was ordered to attend* 
Salt. 191. pi. a. 

When a corporation is once brought into court, the fub- 
iequent proceedings are the fame as in other cafes. 
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IF an adiion be commenced againft hundredors, the fuit in 
B. R, as well as in C. B. tnuft be £7 original, for the in- 
habitants of an hundred cannot be in the cuftody of the 
snarjhal. 3 Keb. 126. 2 Saund. 375. 4 Mod, 296. . 

To proceed againft an hundred on the ftatute of hue and 
try. 13 Ed. 1. the plaintiff muft take oiit his original writ, 
which muft be teftcd forty days after the robbery ; [which 
forty days are allowed for the hundred to take the thieves 
by the ftatute of ffinton. R. 3 Lev. 320.] and within a 
year after the robbery. R. 1 Brownl. 156. 

The original writ ufually recites the ftatute; Th. Br. 141. 
a Saund. 374. 4 Mod. 296. 1 Bro. Ent. 99. But the re- 
cital of the ftatute is not neceffary ; though it muft ftate the 
circumftances of the robbery, and the plaintiff's compliance 
with the flatutes *, viz. that he made hue and cry, gave notice 
cf the robbery, defer ibed the felons, the time and place of the rob- 
lery ; that within twenty days he caufed notice thereof to be given 
in the London Gazette, defer ibed the robbers and robbery thertr 
in ; that he entered into bond before the Jheriff to the high con' 
[/fable of the hundred, with condition for the fecurity of the cop 
in cafe of being nonfuited, dif continuing, &c. that twenty days 
before the iffuing of the writ, he made oath before a juflice, thai 
he did not know the parties who robbed him, and that the inhabit- 
ants of the hundred have not taken the robbers, &c. 

The procefs ferved is a copy of the original writ, which 
procefs formerly ufed to be ferved on fome inhabitant of the 
hundred. But by the 8 Geo. 1. c. 16. Itisenadted, " That 
No procefs for appearance in any a&ion to be brought 
upon the ftatutes of hue and cry, or either of them, againft 
any hundred, {hall be ferved on any inhabitant thereof, fave 
only upon the high con (table, or high conftables, of the 
hundred wherein the robbery (hall happen, who is required 
to caufe publick notice thereof to be given in one of the 
principal market towns within fuch hundred, on the next 
market-day after he or they fliall be ferved with fuch 



# The ftatute of Winchefter; 1 3 Edw. I . c. 1 . is explained and 
enforced by feveral fubfequent ftatutes, viz. 27 El. 13. 29 
Car. 2. c. 7. 8 Geo. 2. c. 16. 22 Geo. 2. c. 24. 

procefs ; 
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procefs ; or, if there (hall happen to be no market-town 
within the hundred, then in fome pariih-church within the 
fame hundred, immediately after divine fervice, on the Sun- 
day next after his or their being ferved with fuch procefs ; 
and he or they is and are hereby impowered and required to 
enter, or caufe to be entered, an appearance in the faid ac- 
tion, and alfo defend the fame for and on behalf of the in* 
habitants of the faid hundred, as he or they (hall be ad- * 
vifed. 

The declaration muft be againft the inhabitants of the 
hundred generally ; for if it is againft any by name, and 
all are not named, it will be bad. R. 2 Keb. 126. 

The declaration need not recite the original at large, 
Rig. 1654. Mills 26. nor more of the ftatute than is per* 
tinent to the adion. 2 Ventr. 215. and muft conclude 
centra formam Jiatuti, i. g. the ftatute of Winton, for contra 
formam Jiatutorwn is bad, Teh. 11 6. 

If the defendants plead, and there is an ifTue, the venir* 

facias (hall be awarded to the next hundred. The/. Brcv. 

144. quar. for fince the 24 Geo. 2. c. 18. f. 3. it feems the 

venire (hould be awarded de corpore comitates, except the 

hundred againft which the a£tion is brought. 

If judgment be given againft the hundred, the fherifF, £3V: 
upon receipt of any writ of execution againft any inhabitant, 
inftead of ferving the fame, (hall caufe the fame to be (hewn 
gratis to two juftices of the county, riding, or divifion, 
{whereof one to be of the quorum] who are to caufe fuch 
taxation and affeffment to be made, and to be levied, ac- 
cording to the 27 Eliz. [viz. by the conftables, &c. ratea- 
bly and proportionably, &<.] in which taxation and af- 
feflme/it there (hall be provided and included, over and 
above what the cofts and damages recovered by the plaintiff 
in fuch adion fhall amount to, all fuch juft and neceflary 
txpences which the high conftable of the hundred hath been 
at in defending fuch adion, claim being made thereto by 
fuch high conftable, before the faid juftices, upon due 
notice for that purpofe given him ; and the money, fo to be 
levied, to be paid over by fuch conftable, &c. within ten 
days after collection, to the (her iff of the county, to the ufe 
of the plaintiff in fuch a£tion, for fo much as his cofts and 
damages recovered (hall amount unto, and to the ufe of 
the faid high conftable, for fo much as his expences in de- 
# fending the faid action (hall amount to, of which he (hall 
give an account, and make proof thereof upon oath, to the 

fatisfadion 
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fatisfa&ion of the faid juftices, before any taxation (hall be 
made for reimburfing fuch high conftable, and {hall, in fuch 
expences, have no further allowance, toward paying an au 
torney to defend the faid action, than what fuch attorney's 
bill (hall be taxed at by the proper officer of that court 
where the action (hall be brought, which the faid high 
conftable (hall caufe to be taxed for that purpofe. Stat. 
8 Geo. 2. r. 1 6. / 4. m ' 

The jthfetf. of the above ad provides in what manner the 
tonftable fliall be reimburfed his expences in cafe the plain- 
tiff is nonfuited, &c, and becomes, or his fureties in the 
bond become, infolvtnt. 
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Of the A&ion of Eje&ment. " 

TH E aftion of ejeRmtnt is a mixed aft ion, in which a 
liffii for years fiiall recover his term, and alfo his 
damages. 5 Co. 105. 9 Co. 77. and is almoft the only 
remedy in practice for recovering land wrongfully withheld. 
Bur. 4 pt. 66 j. For it is real in refpefl of the lands, and 
ferfonal in refpe& of the damages and Co/is. Per Holt, ch, j. 
Comb. 250. 

Real aftions required fo much nicety and exa&nefs, and 
were attended, in old times, with fo much trouble and ex- 
pence, that the remedy by ejeftment was contrived to fup- 
ply feveral defeds which attended the bringing them ; for 
in real aftions the demandant could not recover any damages^ 
only his poffeffion ; and if he was barred in one adion, he 
could not regularly bring another. 6 Co. 7. Ferrar's cafe. 

The concluding a man by one a&ion being often found 
fo prejudicial to his right, that the manner of forming a 
term for years, and the leflee's bringing an eje&ment to re- 
cover his terrn^ and thereby to affert the title of his leffor, 
was found out, and was firft introduced in the 14 H*n. 7. * 
[before which time the plaintiff in ejeflment only recovered 
damages for the turning him out of pofTeffion, and did not 
recover his term in the premises] for, till about that time, 
leafes for years were but of very fhort duration, and were 
generally defeated or determined before any intricate title 
could be decided ; and were fuch precarious poffeffions, with 
refpeS to the power that the owner of the freehold or in- 
heritance had over them, that every fuch leffee was looked 
upon only as his bailiff or fteward ; and therefore, if oufted 
by a flranger, could only have recovered damages for the 
lofs of this pofleffion ; or if turned out by his leffor, could 
only feek remedy from his covenants. 

But as, about this time of Henry 7. leafes for long terms 
began to creep into ufe, the leffees whereof, when molefted, 
ufed to go, in order to feCure themfelves, into equity, 
againft their leflors, for a fpecifick performance ; and againft 
ftrangers, to have perpetuaf injunctions to quiet their pof- 
feffions, which, as it drew confiderable bufinefs into the 
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courts of equity, was probably one rcafon which induced 
the courts of law to come to a refolution to give judgment, 
that the Itjfa in ejeftment Jbould recover poffeffion of the land 
itfelf by the process of an habere facias poffejfionem j fo that the 
objed of the aclion became entirely changed ; for, as the 
plaintiff recovered the term itfelf, he had nominal damages 
only for the oufier y but not the mefne profits j whereas, by 
the old writ of eje&ment, he recovered nothing but damages 
for the oufter, the meafure whereof were the mefne profits of 
the cftate accruing to the ejedor fince the time of the 
oufter. 

The above refolution of the courts brought on a new 
method of trial unknown to the common law. For now it 
became ufual for a man that had a right of entry into any 
lands to enter thereon and feal leafes ; and then the perfon 
that next came on the freehold, ammo pofftdendi, was ac- 
counted an ejedor of the leffee ; by*which means any man 
might be turned out of pofleffion j becaufe the leffee in 
ejedment would recover his term withqut any notice to the 
tenant in pofleffion ; fp that the courts of law, to remedy 
this inconvenience and injuftice, made it a (landing rule, 
that no plaintiff fhould proceed in ejedment to recover his 
lands againft fuch a feigned ejedor, without delivering the 
tenant in pofleffion a declaration, and making him an ejec- 
tor and proper defendant if he pleafed. 

This rule of court became abfolutely neceflary upon the 
alteration of the objed of the adion of ejedment, which 
Was now in rem ; for otherwife the court would have been in- 
ftrumental in doing an injury to a third perfon ; becaufe a 
declaration might otherwife be delivered to a ftranger, a 
feint defence be made, and a vcrduft, judgment, and execu- 
tion thereon obtained, whereby the tenant would have been 
oufted, without notice of any proceedings againft him. 

Upon this notice to the tenant in pofleffion, and affidavit 
thereof made, it was ufual for the tenant in pofleffion to 
move the court, that, as the title of the land belonged to 
him, he might defend the fuit in the cafual ejedor's name ; 
which the court, upon an affidavit of that matter, ufed to 
grant $ and that the fuit fhould be carried on in the cafual 
ejedor's name, the tenant in pofleffion faving him harmlefs ; 
and then the cafual ejedor was not permitted to releafe er- 
rors in prejudice of the .tenant in pofleffion \ fince the fuit 
was carried on in his name by rule of court ; and the pro- 
cefs for cofts was taken out againft the cafual ejedor, who 

was 
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Was obliged to rcfort to the tenant in pofleflion to rccovetf 
back the fame, and put his bond of indemnification in fuit 
upon his refufal to pay them. Styl. 468. I Keb. 705, 
740. 

Alfo fuch leafes were actually to be fealed and delivered, 
otherwife the plaintiff could maintain no title to the term, 
and were alfo obliged to be fealed on the land itfelf, other- 
wife it amounted to maintenance by the old' law, to convey 
a title to any one, when the grantor himfelf was not in pof* 
feffion. 

Bat at this day there is regularly no neceffity of fealing 
and delivering leafes on the lands, where there is an a&uai 
tenant or occupier of the lands, a much more expeditious 
and eafy methbd of proceeding in ejeflment having been 
invented by lord chief juftice Rolle, [who fat in the upper 
bench fo called during the exile of king Charles the fecond] 
and followed ever fince by the courts. 

I have faid thus much of the a&ion of ejc&ment, and th« 
old method of proceeding therein, that the pradifer and 
ftudent may the better underftand the modern pro tike relating 
thereto, and the reafons on which it is founded 

The new method of proceeding in cjefiment entirely de- 
pends on a firing of legal fictions ; no actual leofe is made, 
no adual entry by the plaintiff, no actual oujler by the de- 
fendant, but all are merely ideal, for the fole purpofe of 
trying the title. To this end, in the proceedings, a leafe 
for a term of years is #ated to have been made by him who 
claims title to the plaintiffs who is generally an ideal fictitious 
perfon who has no exiftence, though it ought to be a real 
perfon. In this proceeding, which is the declaration, for 
there is no other procefs in this action, it is alfo ftated, 
that the lejfee, in confluence of the demife to him made, 
entered into the pfemiifesj and that the defendant, who is 
alfo now another ideal fiftitious perfon, and who is called 
the cafital ejeclflr, afterwards entered thereon and oufred the 
plaintiff, for which ouftep the plaintiff brings this a&ion. 
Under this declaration is written a notice, fuppofed to be 
written by this cajual ejeclor, dire&ed to the tenant in pof- 
fiffion of the premijjes, in which notice the cafual ejeclor in- 
forms the tenant of the aftion broughrty the leffee, and af- 
files him, that as he, the cafual ejefl or, has no title at all 
to the premiffes, he (Kail make no defence ; and therefore he 
advifes the tenant to appear in court at a certain time, and 

Vol. II. L defend 
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defend his own title, otherwife he, the cafual 'ejeflor, wrH 
fufFer judgment to be had againft him, by which the aftual 
tenant will inevitably be turned put of pofleffion. 

The declaration is then ferved on the tenant in pofleffion, 
with this friendfy caution annexed to it, who has then an 
opportunity of defending his title, which if he omits to do 
in a limited time, he is fuppofed to have no right at all ; 
and, upon judgment being had againft the cafual ejeftor, the 
real tenant will be turned out of pofleffion by the (heriff. 

But if the tenant applies to be made a defendant, it is al- 
lowed him upon this condition, that he enter into a rule 
of court to confefs at the trial of the caufe three of the four 
requifites for the maintenance of the plaintiff's afiion, viz. 
the leafe of the leffor, the entry of the plaintiff, and the oufler 
by the tenant himfelf, who is now made defendant in (lead of 
the cafual ejeftor ; which requifites, as they are wholly fic- 
titious, (hould the defendant put the plaintiff to prove, he 
muft of courfe be mn-fuited at the trial for want of evidence ; 
1>ut by fuch ftipulated confeffion of leaf*, entry and oufler , the 
trial will ftand upon the merits of the title only. 

Upon this rule being entered into, the declaration is now 
altered by inferring the name of the tenant inftead of the 
fiditious name of the cafual ejeftor ; and the caufe goes to 
trial under the name of the fiftitious lefjee on the demife of 
A. B. (the leffor or perfon claiming title) againft C. D. (the 
now defendant) and therein'the leffor is bound to make out 
his title to the premiffes, otherwife his nominal leffee can- 
not obtain judgment to have pofleffion of the land for the 
term fuppofed to be granted. But if he makes out his title 
in a fatisfa&ory manner, the judgment is given for the jm- 
minal plaintiffs and a writ of pofleffion goes in his name to 
the fheriff to deliver pofleffion. But if the now defendant 
fails to appear at the trial, and to confefs leafe, entry and 
cufler, the nominal plaintiff muft indeed be there nonfuited 
for want of proving thefe requifites 5 but judgment will ne- 
verthelefs, in the end, be entered for him againft the cafual 
ejeftor ; for the condition on. which the tenant was admitted 
defendant is broken \ and therefore the plaintiff is put again 
in the fame fituation as if he never had appeared at all ; the 
confequence of which we have feen would have been en- 
tered for the plaintiff \ and the tenant would have been turned 
out of pofleffion 5 the fame procefs therefore as would have 
been had, provided no conditional rule had been made, 
•••"..• muft 
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rauft now be be purfued as foon as the condition is broken ;, 
but execution will be flayed if any landlord, after the de- 
fault of his tenant, applies to be made a defendant, and 
enters into the ufual rule to confefs leaf:, entry and oujier. 

Of recovering the mefne profits of the tenant, after the 
plaintiff has recovered poffeffion by the a£tion of ejectment* 
Vide poft. 
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TH £ a&ion of ejefiment lies in B. Rl by bill, and by 
original; but jn C. B. by original only. 

As declarations in ejefiment are generally made oat by 
the attornies themfclves, who may buy common forms of 
declarations in ejectment, with blanks, of the law ftationers : 
it will be necefiary to (hew for what an eje&ment may be 
maintained. 

It lies of a manor, mefiuage, fo many acres of land, of 
meadow, of pafture, of wood, &c. n Co. 55. 

Of a houfe.* Cro. Jac. 654. Noy 37. 3 Lev. 97. Palm. 
337. Hard. 76. 

Of a chamber in the fecond ftory of fuch a houfe. 3 Leon. 
210. Noy 109. /for</. 57. Of part of an houfe. Stra. 
695. 

Of a certain place called the veftry in D. 3 Lev. 96. 

Of a redory ; of a chappel. Latch. 62. and may be de- 
manded by the name of a mefiuage. Salt. 256. Styl. 101. 

Of a cottage. 1 Lev. 58. Cra. El. 818. Of a ftablc. 
I Lev. 58. 

Of a college, and of an orchard. Noy 37. Cro. EL ti8. 
854. 1 Rol. Rep. 55. O*. 7<w. 655. Palm. 337. /fori 
55, 57. Cro. Car. 555. 

Of a garden. 1 Lev. 58. Gft/£. 6. 

Of a boilery of fait. 1 Z,*w. 1 14. 

Of a coal-mine. O*. Jar. 150. Noy 121. and in Dur~ 
bam, of mines of coals, though not faid how many. Af- 
firmed in error ; the precedents for coal-mines being fo in 
that county. Carth. 227. 4 Mod. 143. Comb. 201. I 
Show. 364. Salk. 255. 

Of land, and a coal-mine in the fame land. Cro. 
Jac. 21. 

For a pool, or (landing water. Telv. 143. 1 /«/?. 5. 
Reg. 227. And for a ftream, or running water. 1 Inft. 5. 
fed court. Telv. 143. for it ought to be of fo many acres of 
land covered with water. 

For a beaft-gate. Stra. 1084. Andr. 106. 

For fo many acres of herbage. Hard. 303, 401. 

For a firft mowing. Cro. Car. 362* 

For a hop-yard. Palm. 337. 

Of a clofe called D. containing .three acres of land. Cro. 
Jos. 435* Palm. 102. 4-Mod.gS. 

So for a parcel of a highway, and 'though it be built 
upon, it (hall be demanded as land. ]$ull. Ni. Pri. 99. 

For twenty acres of furze and heath. Cro. Jac. 179. 1 
Mod. go. 

■ B* 
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For fifty acres of furze and heath, and fifty acres of moor 
and marfh. Burr. ±pt. 2672. 

For an alder car in Norfolk. Sir. 1063. 

For ten acres of wood, and ten acres of underwood. 2 
Rol. Rep. 482. 

For common of pafture. Stra. 71. 

For the pafture of one hundred fheep. Hard. 58. Dalit 

95. 

For four mills, without fpecifying wood or water-mills, 

for ten acres of ■ Cro. EL 339. 

For a piece of land called B. or a clofe of land called B. 
Cro. Jac. 435. 3 Lev. 97. 

For a meifuagt or burgage 5 for they are fynonimous in ft 
borough. RiHard. 173. 

For a mefluage or tenement called the Black Swan. 3 Mod. 
138. 1 Sid. 295. becaufe certain enough for the fheriff to 
deliver poffeffion. 

So an eje&ttient lies for tytbes ; for although tythes are 
efteemed part of the incorporeal inheritance, and by the 
common -law were only of •ecclefiaftical conufance, yet, 
being in the hands of lay- proprietors, are now confidered as 
a temporal eftate ; for, by 32 H. 8. c. 7. it is provided, 
that every * lay-perfon having any eftate of inheritance, 
freehold, right, term, or intereft, in tythes ; and being 
thereof diffeifed, oufted, wronged, or otherwise kept from 
the fame, fhall have his remedy, in the courts of law, for 
them, in like manner as for lands ; and hence it is, that an 
eje&ment lies for tythes. Vide Cro. Car. 301. Jones 321. 
Ld. Raym. 789. 

An ejeflment lies for a refiory^ becaufe a reftory confifts 
of a church, glebe lands and tythes. Latch. 62. 

It was formerly held, that eje&ment did not lie for a 
chapel^ becaufe it was res /acra 9 which was not demifeable ; 
but now, fince they are become lay-inheritances, they are 
recoverable in ejedhnent, as other lay-eftates $ but it muft 
be demanded by the name of a mefluage, or it is not formal, 
II Co. 25. Style 101. Doft. Plac. 191. Salt. 256. pi. 7. 



• This remedy by the ftatute is given only to lay impropriators ; 
therefore the aft of parliament leaves fpiritual per/ens to purfue 
their old remedy in the fpiritual court. Co. Lit. 1 59, Dyer 
Il6. //, 71. 
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^JBut fee a Stra. 914. 2 Barnard, K. B. 27. which feems 
contra. 

Eje&meot Jies for a prebendal ft all after collation to it. 
. j Wilf. 14. 

But an eje&ment does npt lie for a tenement. 2 Stra. 834 
JJarnard, K.B. 155. being too indefinite a term. 

Nor for pannage^ becaufe this is no more than the fruit 
which falls from trees, which the fwine have a right to feed 
on, aqd *is not a part of the foil, as the herbage is. Lev, 
212. Sid. 416. S. C adjudged. 

Nor for a rent or common appendant. Cro. Car. i<p.. 
Cro. Jac. 146. I In/1. 9. a. fed vide Stra. 71. 

Nor of a fifhery in fuch a river. Cro. Car. 492. Cro. 
Jac. 146. 
, Nor of a croft. Style 30. But fee 1 Z«;. 58. 

Nor of a kitchen, Noy 409. Nor of a clofe without fpe- 
cifying it. Godb. 53. 1 1 J?. 55. Bridg. 56. I.R*//. 

Nor of arable or pafture land, without (hewing how much 
of one, or how much of the other. Bridg. 56. Hard. 
*33* P<*lm. 102. 3 Lev. 97. &7#. 254. 

Nor for a rod of land. Cro. EL 339. 

Nor of the fourth part of a meadow, without (hewing 
how many acres the meadow contains. 1 Lev. 213. 

An eje&ment for a meffuage or tenement, without other 
description, bad for incertainty. Cro. EL 186. 3 Leon. 
228. Pop. 197, 203. Noy 86. Cro, Jac. 125. Style 
364. I Sid. 295. Cro. EL 116. March 96. . 2 &/. 
•rf*r. 80. 

So an eje&ment for 100 acres of wafte, or for -an hundred 
acres of mountain, is bad for incertainty. Palm. ICO. 
Hard. 57. Salk. 255. 1 Show. 338. 

In eje&ment for an entirety^ a moiety may be recovered. 

Ejectment for five clofes of land, arable and pafture, 
called long furlongs^ containing ten acres, held ill 5 for the 
plaintiff ought to have fhewn how many acres of arable 
land, and how many acres of pafture, diitin£tly, fo as the 
fheriff might certainly know what to deliver upon the habere 
facias pojpjfionem. Carth. 204. Cro. Car. 573, 471. 
'Hard. 59. Salk. 254. I Show. 338. 4 Mod. 42, 97. 
Comb, j 98. 

Ejeclment for a houfe, ten .acres of land, and twenty 

acres of meadow by the name of a houfe, and ten acres of 

r meadow. 
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meadow. Verdi£k for plaintiff, but judgment arretted for 
repugnancy and incertainty. Teh. 166. 4 Ney 143. 

Ejedment for a manor (houjd defcribe the quantity and 
fpecies of land contained therein. Hetl. 146. Latch. 61. 
Lit Rep. 301. 

So an eje&ment for all and all naanner of tythes in D. 
without faying or giving any other defcription of the nature 
and quality of the tythes, held naught, 11 Rep. 25. Moor 
837, pL 1 130. 1 Roll. Rep. 68. Palm. 101. Andr. 107. 

Eje&ment does not lie where no certainty appears, 
whereof the fheriff can deliver poflefiion. Mar. 96. 

But it feems fufficient if fo much certainty appears, upon 
which the fberiff can deliver poflefiion, as ejedment for a 
parcel of land called B. or a clofe called B. Cro. Jac. 435* 
3 Lev. 97. or a tenement called the Blatk Sivan y &c. 

An eje&ment does not lie for a rent, or other things th*t 
lie merely in grant, becaufe thefe, being incorporeal things, 
are in their nature invifible, quee neque tangi nee videri pof- 
funt ; and therefore not in their nature capable of being de- 
livered in execution. Co, Lit* 9. a. 
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TH E declaration in ejectment muft (hew a good demife. 
Trfu. 166. 

And if it is of tythes, it ought to fay, that the leflbr de- 
tnifed by deed. Cro. Jac. 613. 

Alfo the leflbr of the plaintiff muft have a right of entry 
when this aflion is brought. And by the ftatute of limita- 
tions, 21 Jac. 1. c. 16. none (hall make an entry into 
Unds, but within twenty years after their right or title 
which (hall firft defcend or accrue to them j but this aS 
|iath the ufual favings for infants ', feme coverts, &c. 

The demife in the declaration muft be laid after the title 
jiccrues, otherwife the plaintiff will be nonfuited ; and the 
plaintiff muft lay the commencement of his fuppofed leafe 
to have been precedent to the ejectment by the defendant, 
lSid.8. 

.If there be feveral leflbrs, and it is laid in the declaration 
that they demifed, you muft (hew fuch a title in them, that 
they could demife the whole. Cro. Jac. 166. 

I/i eje&ment, on the demife of an heir by defcent, the 
demife was laid on the day his anceftor died, and held to be 
well enough. 3 Wilf 274. 

If leflbrs of plaintiff are tenants in common y there ought to 
be a different count on the demife of each tenant in common\ 
pr they may join in a leafe [and if there are many it is the 
better way] to a third perfon ; and that Iefiee make a leafe 
to try the title. For tenants in common cannot make a joint 
leafe. 2 Wilf. %%%. 

So if there are feveral coheirs> each muft make a leafe. 

But joint- tenants are feized per my et per tout; and therefore 
each may be faid to demife the whole. 

So of csfarceners, for they ftand on the fame foundation. 
Vide Bull, Ni. Pri.ioy. * ~ 

Where a corporation aggregate is leflbr of the plaintiff, 
they muft give a letter of attorney to fome perfon to enter 
find feal a leafe on the land ; and therefore the plaintiff ought 
in fuch cafe to declare upon a demife by deed; for they canr 
not enter and demife upon the land as natural perfons can, 
though this will be aided after verdict. Carth. 390. 

But a demife of a corporation in ejeclment was held to 
|>e good, without mentioning that it was by deed. Ld. Raym« 

If trtyhes of a charity want to bring ejeSfmcnt^ the trttjlees y 

at the tunc of bringing the ejedment, ihould be the ltflof 8 

- 0/ 
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of the plaintiff; but befldes the count on their demife, there 
ihouid be another on the demife of the Jeflbrs (trufiees) in 
(he leafe ; another on the demife of all the then tru frees, if 
more than were the leflbrs in the leafe ; and another on the 
demife of the receiver of the charity. 

If the leflbr of the plaintiff be an infant* the demife 
(hould be ft a ted to be by d$?d y and a]fo rendering rent; 
though there is no occafion in fuch cafe for a real leafe. 

So upon the demife of a matter and fellows of a college, 
dean and chapter of a cathedral, rrj after or guardian of an 
hofpital, parfon, vicar, or other ecclefiaftical perfon, of 
any lands, &c. the declaration (houid ftate, that there was 
a rent referved, &c. purfuant to the ftat. 13 EL £. 10. R. 
Sav. 129. 

The form of a declaration in eje&mefit on a Gngle demife 
by bill in B. R> is as follows : 

Hilary term, in the 20th year of king George the third* 

Stormont and Way* 

Middle/ex, to wit. John Den complains of Richard Fen be- 
ing in the cuftudy of the nw(hal of the Marjbal- 
fta of our fovereign lord the king, before the 
king himrelf. For that whtwas iVillian Stnitb % 
efquire, on the fifth day of January* in the nine- 
teenth year of the reign of our forereign lord 
George ^ the now king of Great Britain^ &c* at 
Wejlmmjler* in the county of MiddleftX* had de- 
mifed, granted, and to farm let to the faid yohn 
Den* four meffUages* four barns ^ f our Jlables* fifty 
s acres of land* fifty acres of arable land* fifty acres of 
pa/lure land* twenty acres of wood* and twenty acres 
of underwood [fo defcribe the parcels according to 
the cafe] with the appurtenances, fituate, lying 
and being in the parifli of Saint Mary* Iflington* 
[the v ill or town where the premises lie] in the 
- county afore faid, to have and to hold the faid pre- 
mises, with the appurtenances, from the faid fifth 
day of January* in the. yeajr .aforesaid, for and 
unto the full. end arid term of five years thence 
next enfuing, arid fully to be compleat and ended \ 
by virtue of which faid demife, he the faid John 
Pw entered into the faid premiffes, with the ap- 
purtenances, 
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purtenances, and was poffeffed thereof, until the 
faid Richard Fen afterwards, to wit, on the tenth 
day of January y in the nineteenth year aforefaid, 
with force and arms, f$c. entered on the pre- 
mises aforefaid, with the appurtenances, in the 
poffeflion of the faid John Deny and then and there 
ejected, drove out, and amoved the faid John s Den 
from his faid farm ; his faid term therein not 
being yet ended : and him the faid John Den y fo 
ejected, drove out and amoved, hath kept out, 
and ftill doth keep from his poffeflion thereof, 
and other injuries to him then and there did, 
againft the peace of our faid lord the king, and 
to the damage of the faid John Den of ten pounds, 
and therefore he brings fuit, &c. 

A. B. attorney for the plaintiff. 
■ ' for the defendant. 

f John Doe % 
Pledges to profecute, \ and 

v Richard Roe. 

Then fubfcribe the notice, the form of which fee here- 
a/ter. 

The form of a declaration on a (ingle demife by original 
is as follows : 

Hilary Term, in the 20/A year of the reign of king George the 

third. 

Middlefex. Richard Fen 9 late of the parifli of St. Mary 9 If 
lington, yeoman, was attached to anfwer John 
Den of a plea, wherefore with force and arms he 
entered into four mefluages, four barns, i$c. with 
the appurtenances, in the parifh of St. Mary y If- 
Iington 9 which JVilliam Smithy efquire, demifed to 
the faid John Den for a term which is not yet ex- 
pired, and ejected him from his faid farm, and 
other wrongs to him did, to the great damage of 
the faid John y and againA the peace of our faid 
. fovereign lord the king. And whereupon the faid 
John Den y by William Lyon, his attorney, com- 
plains, that whereas the faid JVilliam Smithy on the 
firjl day of March y in the nineteenth year of the reign 

of 
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- of our prefeitf fovereign lord the king, at IPefl- 
minjler, in the faid county of Middiefix, had de- 
mifed to -tYi&hx&Jabn Den the faid tenements, with 
the appurtenances, to have and to hold to the faid 
John Den, and hisafligns, the a fore fa id tenements, 
with the appurtenances, from the faid firft day of 
Match, in the year aforefaid, unto the full end 
and term of five years thence next enfuing, and 
fully to be compleat and ended : by virtue of 
which faid demife, the faid John Den entered into 
the fuid tenements, with the appurtenances, and 
was poffefled thereof j and the faid John Den, 
being fo pofleffed thereof, he the faid Richard 
Fen afterwards, to w»t, on the fecond day of 
March, in the year aforefaid, with force and arms, 
&c. entered into and upon the faid tenements, 
with the appurtenances, which the faid IVilliam 
Smith had demifed to the faid John Den as afore- 
faid, for the term aforefaid, which is not yet ex 
pired, and ejected the faid John Den from his faid 
farm, and other wrongs to him then and there 
did, to the great damage of th*\ faid John Den, 
and againft the peace of our faid fovereign lord 
the king ; whereupon the faid John Den faith, that 
he is injured, and hath damage to the value of 
20/. and therefore he brings fuit, feV. 

For other forms of declarations, fee the various books of. 
entries. 

The notice to be written under the declaration is in the 
following form : 

To Mr. John Bull. 

I am informed, that you are in poffeflion, or claim 
title to the premiflVs, in this declaration of ejectment 
mentioned, or to fome part thereof ; and 1 being 
fued in this action as a cafual eje&or, and having 
no claim or title to the fame premiifes, do advife 
you to appear on the firft day of next Eajter term, in 
his majeity's court of King's Bench [or Common Picas, 
as the cafe is] at Wejiminfter, by iomc attorney of 
that court j and then and there, by rule of the fame 
court, to caufe yourfelf to be made defendant in 
my iteadj dtherwife I fhall fuffer judgment to be 

entered 
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entered againft me, and you will be turned out of 
pofleffion. 

Your loving friend, 
The ifl day of Febru- 
ary ^ 1780. Richard Fin. 

The notice in ejefiment was to appear on the ejfoign-day 
of the term, and held ill ; for it (hould be to appear the 
firft day in full term, which is the firft day in term. Stra. 
1049. 

S. R. a B. 

If the premifes lie in Lon- The fame in this court. 
don or Middle/ex^ make the 
notice to appear on the firft 
day of. tht ntxt term to that 
of which the declaration is 
entitled ; otherwife, if made 
generally, the tenant will 
have the whole of the next 
term to appear in. 

But if the premiffes lie in The notice may be either 
any other county, the notice for the beginning of the 
fhould be to appear the next next term, or the next term 
term generally. generally. 

As many copies of the declaration muft be made out on 
treble penny ftamped paper, as there are tenants in poflef- 
fion of the premifles which the plaintiff claims ; and each 
declaration muft be perfonally ferved on the tenant, or his 
wife, before the ejfoign-day of the term wherein he is to ap- 
pear, otherwife the plaintiff cannot have judgment till the 
term following. And the notice muft be read over on the 
delivery, and fully explained. 
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ment. 

A Copy of the declaration, and notice thereon, mud be 
delivered perfonally to the tenant or his wife, to whom* 
at the time of delivery, the notice fhould be read over, or 
an account given of the contents and meaning thereof. 

And a delivery to his fon, daughter, or fervant, he being 
abroad, or out of the way, is not a good delivery, unlefs ic 
evidently appears to the court, that fuch declaration and no- 
tice came to his hands before the eflbign-day of the term 1 
and that on receipt thereof he very well underftood the con- 
tents and meaning of the notice ; and in fuch cafe it has 
been held a good delivery. Salk. 225. pi. 5. 

The tenant in pofleffion acknowledged the receipt of a 
declaration in ejedment on a Sunday, which, before the 
*Jfoign-daj) had been delivered to his daughter, and fhe made 
acquainted of the contents. .2 Barnes 148. But q. for a 
declaration in ejedment is in the nature of procefs, and no 
procefs (hall be ferved on a Sunday, by the ftat. 29 Car. 2. 
*. 7. /. 6. Though the delivery of a declaration, in another 
adion, on a Sunday, had been held good ; but that is not 
procefs. 

Upon affidavit that they had tendered a declaration in 
ejedment, and that the fervants refufed to call their matter, 
or receive it, faying, they had orders to take no papers ; 
it 'was ordered, that leaving it at the houfe fhould be fuf- 
ficient. Stra. 575. 

The declaration was tendered to the tenant in pofleffion, 
who refufed it ; whereupon it was left on the floor in his 
prefence ; and he entering into a parlour, and fhutting the 
door, the perfon who fo tendered and left the declaration, 
read the notice aloud, fo. that the tenant might hear it 5 and 
this was held good fervice. 

The tenant fecreted himfelf in the houfe, fo that he 
could not be perfonally ferved j whereupon, on motion for 
a rule to (hew caufe why fervice of it on the fervant fhould 
not be good, the court ordered the rule to be ferved in that 
manner. 

The wife of the tenant in pofleffion, on a perfon's knock- 
ing at the door of the houfe in order to ferve the declara- 
tion, opened a wicket in the door, and looked through it$ 
and was then acquainted with the contents of the declara- 
tion, and the Englifh fubfeription was read to her ; and 
immediately after, and before the declaration could be ten- 
dered 
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dered to her, fhe fliut the wicket ; whereupon the declara- 
tion was fixed upon the door, as by affidavit .appeared ; and 
it was fworn, that- the tenant in pofTeffion. after wards ac r 
knowledged the receipt of the declaration on the day it was 
tendered to his wife and fixed upon the door ; the feryice 
was held inefficient, becaufe the tenant's -acknowledgment 
that he received the declaration is not enough. An adual 
delivery, or tender, and refufa), ought either to be proved, 
or confefTed. Barnes 171. . "' 

On motion for judgment, upon an affidavit, that tenant 
in pofTeffion refufed to accept the declaration when tendered 
to him; that' he was* acquainted with the contents; and 
that he brought a gun, and fwore he would (hoot the per- 
fon who tendered the declaration, if he did not get off his 
land ; whereupon -the declaration was laid down on the 
ground in the prefence of defendant and his man, whom de- 
fendant ordered not to take it up. The court were of 
opinion, that thefe circumftances amounted to good fervice, 
and made a rule for judgment. Per cur. It is the fame 
thing as a continual claim, where the party comes as near 
the land as he can to make his claim, for fear of his life; 
Barnes 174. 

The affidavit of fervice of declaration was, that deponent 
did ferve the wives of A. and B. who, or one of them, arc 
tenants in pofTeffion, &c. the court refufed to make a jule 
for judgment ; the affidavit is defective. Jbid. 

On motion for judgment againft the cafual eje&or, upon 
an affidavit, that the declaration was tendered to the wife 
of the tenant in pofTeffion, who refufecf to open the door of 
the houfe, but' looked out of a parlour window, and was 
acquainted with the contents; and the fubfeription was 
read to her, after which (he refufing to accept the declara- 
tion, it was put in at the window to her. The fervice .was 
held.fufficient. Barnes 178. -, ' 

The declaration was tendered to the wife of the tenant in 
pofTeffion, upon the premises; (he was acquainted with the 
contents thereof, and of the fubfeription, through a win- 
dow, which fhe refufed to open or receive the declaration; 
and thereupon the declaration was left upon the outfide 
ledge of the window. The perfon who tendered the decla- 
ration fwore, that he heard the woman's voice diftindtly 
through the window, and was well a flu red (he heard wha t 
he faid, by the anfwers fhe gave him 3 the fervice was helj 

fufficien t 
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fufficient, and the common rule for judgment was made. 
Barms i8o. 

A declaration in eje&ment ferved on the church -wardens 
and overfeers of a pariih, who rented a houfe for harbouring 
fome of the parifh poor, and did not otherwife occupy the 
houfe than by placing the poor in it, deemed fufficient 
fervice, and a rule made for judgment. Barnes 181. 

The declaration was left with the father of the tenant in 
poffeffion, with the ufual fubfcription, and he was ac- 
quainted with the "contents ; after which, and before the 
effoign-day, the tenant acknowledged the receipt of it. 
Held fufficient. Barnes 176. 

Affidavit of fervice of declaration on the wife of tenant 
in poffeffion, as (he informed deponent, and as he verily 
believes; held fufficient. Barnes 194. 

The tenant fecreting himfelf, fo that he could not be 
ferved, the declaration wis delivered to the daughter, . 
who kept the houfe, and flie made acquainted with the 
contents. A rule was made for the tenant to (hew caufe, 
why fuch former fervice fhould not be deemed good. The 
rule to be ferved on the daughter at the houfe. 

On affidavit, that one of the tenants is a lunatic^ and 
that one C. lives with her,*tranfa£U her bufinefs, and has the 
fole conduct thereof, and of her perfon, but would not 
permit the deponent to have accefs to her, in order to ferve 
her with the declaration; whereupon, he delivered it to 
tne faid C. and a rule was made for the lunatic and C. both 
to fhew caufe, why fuch fervice (hould not be good, and 
fervice of the rule on the faid C. to be good. 

On affidavit, that the tenant abfconded to avoid being 
ferved, and that flie came into the poffeffion furreptitioufly, 
and of fervice of the declaration on her fon, who is her fer- 
vant, manages her affairs, and lives in her family, a rule was 
made to (hew caufe, why fuch fervice fhould not be good, 
and leaving a copy of the rule at her houfe to be good fer- 
vice ,of the rule. 

The tenant in poffeffion abfconded, and on affidavit 
thereof, the court ordtrtd that fervice of the declaration 
tipon his niece, the only manager of the houfe, and refi- 
dent in it, and fixing up another copy on the piemifes, (hould 
be good ; and made a rule to fhew caufe, why judgment 
fhould not be entered up agafnft the cafual ejector. And 
ordered that fervice of this rule, on any perlbn m the h.>uu.\ 

and 
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and if no pcrfon there, then fixing the fame on the door* 
ihould be good fervice thereof. Burr. 4 pt. 1 1 16. 

The tenant was, perfonated at the time of fervice, by 
i another who accepted the fervice in the name of the 

! tenant j and the court made a rule to fhew caufe, why it 

fbould not be deemed good fervice upon the tenant himfelf j 
and why judgment fhould not be figned again ft the cafual 
ejedor, in default of his appearing; and that leaving a 
copy of this rule at his houfe, with fome perfon there, or 
if no one to be met with, affixing it on the door, fhould be 
good fervice thereof. Which rule was made abfofute on a 
proper affidavit. Burr. 4 ft. 1181. 

When the tenant is ferved with the declaration, a copy 
of the declaration fnuft be made out on ftamps, to annex 
to an affidavit of fervice of the declaration on the tenant, 
in order to move for judgment on default of the tenant's 
appearance. Which affidavit muft be to the following 



cfteci 

In the Kings Bench. 



\ 



John Deny on the dernifc of William 

Smithy plaintiff, againft 
Richard Fen, defendant. 



A. B. of, l£c. gentleman, maketh oath, that he this 
deponent, did, on the day of laft 

paft, deliver to Mr. John Bully the tenant, in pof- 
feffion of the premifes in the declaration hereunto 
annexed mentioned, or of fome part thereof, a true 
copy of the faid declaration, and of the notice there- 
under written ; and did at the fame time inform 
him the faid John Bully that it was a declaration in 
eje&ment ; and that unlefs he appeared by fome at- 
torney in this court, on the firft day of this prefent 
Eafter term, and caufe himfelf, by rule of court, to 
be made defendant, in the room of the cafual ejec- 
tor, Richard Fen 9 judgment would be entered againft 
the cafual ejedor by default i and that he the faid 
John Bull would thereupon be turned- out of pof- 
feffion, or words to that effect. 
Sworn, &c. A.B. 

This affidavit muft be pofitire, that the tenant is tenant 
.in poffeffion. 

3 Of 
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•*• ;/..': ',, • * Ejeftor. 
* • .* • 

ON- the id) lowing affidavit, and default* of the tenant's 
appearance, yon move for judgment againft the cafuai 
eje3or\ which affidavit Is delivered over to the clerk of th$ 
rules in B.R. orfecondary in G. B. when the motion is made* 
to be filed * ' and then you' draw up- the rule, with tbt cterk 
$f the rules in fi. R.' or feeondary nt C 27. 

If the.pVefflfffes lie in 'London or Middltfex; and the notice . 
be to appear the firft dayof the. next term, move for this 
rule thejieginningof the term, and then the tenant hzs four 
days inolofivp next after -the motion to appear in * ; but if 
the motion i§ made late in term, the court- will not allow 
him more than one or two days ; and. will fometimes order 
the tenant to appear immediately, fo that the plaintiff may 
be able to give notice of 'trial within the term. But if the 
motion ts not made before the laft four days of the term, 
the tenant will then-have,' by the rule, until two days 
before the e'ffain day of the fubfequent term, to appear. 
But if the, notice be to appear generally, then the tenant 
hath the whole -term to appear in. And if the tenements lie 
in any other county than London or Middle f ex, though the 
declaration be delivered . before the eflbin day of Eajler or 
Michaelmas terms* yet the tenant has till four days before 
the next ifitiable term, i. i. either Trinity or Hilary* to ap- 
pear irr C. B. till within y^r Says exclufive, after the next 
ifluable term. And if the premifes are in one of the northern 
counties, or where the affizes are held but once a year, the 
tenant has till four days next after the end of the term, 
preceding the affizes, to appear. 

The rule for judgment againft the cafual ejeftor* is drawn 
out in tire feho%tag manner, in the reTpe&jve courts : 



* But in C. B. in fuch cafe, by Reg. 32 Car. z. " The plaintiff 
fliall take nothing by his motion for judgment, againft the cafual 
ejeSor t for defaalt of appearance, unlefs the motion be made 
within one week next after the firft day of every Micbaetma*. 
term, and every E after tenn? and within four d*ys after thf 
firft day of every Hilary and Trinity term* 
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Of moving' for Judgment againft tbi* tafifa/ 

Ejeftof. • " ** \. \\ • 

The ruh? forjjudgmerit againfr the cdfual-tjeptf is* drawn 
out in the following manner in t^ refpe&ve co^cs 

. in B.k. .;..'• * ib c;b,\ : ' 

Saturday. next, after ei$ht day* s tW&ry, the twentieth of king 
§f the purification of the blef- .■ George the third, * 

yW virgin Mary^ in the- % * 

twentieth year of the reign of ' D/*:againft 7 Ttpejfth day of 
Aug Gw£* *Af ftk'n/, • . /!wi, the oa- r Febtudr^\ upon 

- »fua)«ejedor. 3 the affidavit of 

Den on the-) Unlefs >John^ John Thomas,, gent, 'it is or- 

demife of / Buff, the tenant 4 dered, -Ttoat uhlefe 7<*a &//; 

Smith, efq. >in poffe&on "of tenant in ppfleffioo of the 

againft \ the premifes in .'tenements* in' queftien, or 

Fen. Jquettion, (hall/ any other perfon concerned 

appear and plead to iffue on 'in the title thereof, on 6V 

Thurfday nex#, after the 'end iurday ne*t fhall Appear by 

of the term, let judgment be an .attorney t of .this court, 

entered for the» plaintiff,- who&all'theji forthwith re- 

againft. the now defendant • ceive* -declaration, and plead 

Fen, by default. And in the thereto the general.] flue, and 

mean time proceedings to con fen t to the common rule 

flay, upon the motion of Mr* for confeffing leafe, entry, 

Bond. * and oufter, upon the trial to 

be had. Let judgment againft 
. Let the rule be entered the eafual ejeclor be entered, 

and in* the mean time pro- 
By the court.- ceedings are to ftay upon rite 
motion of Mr* ;§ijjeant 
.. miter. -> VS ••'./. 
• " % . -. ." ! % " \ . Vfly. the tourt 

. * - » • • • 

'•••'• . FothergilL 

' • ■• • 

By Reg. 7iiL.2 Geo. 2. in C. B\ No declaration' in ejeft- 

.rneht'fljall be taken or received by the fecondary, unlefs 

figned by fome ferjeaht at law, arjd delivered by •bjmfelf (0 

the fecondary in open court. . •• ' 

And by the fame rule, the* fecondary fhall, the* morning 

next after the end of every term, and at all other times 

when required, fhew to any other perfon, who {hall demand 

the fame, his alphabetical .paper of eje£lments > moved or 

delivered into court in each. term. • • 

Of 
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BY the 1 1 Geo. 1+ c.'igl f. it. TtndHtiTvck obliged to give 
'notice to thejr landlords^ of * 'declaration in eje&ment . 
hemg. delivered, under pain of forfeiting three^'eirs improved 
or rack rent of, the premifts fo'held and enjoyed by the 
tenarft. • \ % *. • ' ' • « \ ' 

And as/the tenant iic.p9n r effiQn»ctiuld not be compelled 
to appear «nd enter into -the common rule, tdbecqrne de- 
fendant infteaii of the qjfual eje&qp; fo § neither could.the 
landlord alone, • Without joining .with the tenant, enter 
into fuch rule,' and be made folc defendant.. But to remedy 
tnis inconvenience, byfe«S^ 13. .of the fame ftatute, it 
isenafted, /* .That it maybe. Uwful* for the court 'where 
fueh'eje&menf (hall, be brought r,o fuflFef. the landlord to 
make bimfelf .defendant, *by jcftnjng with the tenant; in • 
cafe he Ihould* appear j but in cafe* fufch tenant (hall •negle'dt * 
o'rrefufe.to appear, judgfnervt jEhall be finned aga*nft« trie 
tofod'ej&ib>;^ for* want of fuch Appearance : but if the land- ! 
lyV3,'Wtf of any •part of : the larfds, &c , for which .fuch 
efc&ment was .bioughr, .lhalj defuc to. appear by himfelf* 
ariJ ednfent t**en.!ter into the «Jike* r\ile ? # '«jiuit by the courfe 
of the*court> jtne^'teffa/it, « 'poffefSftn, -in. .cafe be or flic 
had appeared, outfit, to hive done »• then the court, where 
fuch ejc<3ment (bill be .bright,* ft*ll # a-nd may. permit 

•foch -landlord /o* to do; ;and\'order a ftay of execution 
*uport»fuch j^Jgment, again(r*the cafual eje&or, until they 
fcali rAake further oryWihereW"- f . ' • " 

Note: Under this a&-, iy> one hut a iandlorfi can be made 
a defendant, Bull. Nil Pri. 95. tfiat is, a perfori .who is-in ' 

'fod^^Jegree.of-pofleffion, as ,m' receiving.' rent, &c. A SuppU 

' ir# Btfrtetg* . ■".":•'..'•" 

Ther^^e%/Wh^a;maa.<kvi(pd : hi\ iOtoft iu J.S. and 
'Xhe heir btob^Kt^a]ir'ejft<3menuagWVft.trre.*tenant .*in a j>of- 
'. feffioifc -tfie.fcburj,' on motion, iie^dV.tnar. J. 8* ccJulrf no* be 
made a defendant: • Roe 1 ex item's Leake v. Da*% t Micb^ 
*<)Geo\ 2. p.'&. In Kke tnaYingr a mortgagee,* who 'had . 
never reCelvfd the'.rents, w£s refuftd to "be' ajmitteij a de- v 
ftndant with' the. tenant, * Joi\es etc derm IVoodyuArd v. -\ 
William*.* Sr. 13 Gm! i/ •" • * ••' 

. Btft a ford claiming kyefchtati was admitted to defend. 
. Burr. 4 j»r. 1296* '"/■•. • . 

When the rule to* plead Is .out, and ma plea and rule left 

by .the* tenant, for which you muft fearch all the judge? 

books in B. %* if the eje&ment is by bill ; and if by *ngi- 

•»«/, the JUazer's, office^ ,pr if in 'C* B% the fratkonotary s 

. . , % : ■ . • M 2 • plea- 



i«4 ••• €>f e& ©tent- • • 

•■ * . ■ ♦ • • ' • * # . • : ; • 

Of appearing i^Ejedmeirt, . 

plefc-bopk) you rfigtoft your duk&giiq'on a double half-. 

. crown ftamp; and on. the! roll draw up. the* rule againft . 

the caftial eje&or, for ji|dgment; and then ^arfy ,tbe fame 

to the dni of .the judgment/ in fl; JR. who, on producing the 

* rule., frill *fign* the judgment, for which you y*f j/. 64 
> or itii>C iL it'muft be .carried., lo the protbonotilry, who 

will fign the judgment ;, and then you enter up* the judg- 
mtnth] nil dicit on the* rblJ^ and* then ^rite ouf-aa fetor 

' faciarp<ffifftonem+ • • ' .'. ' * * • . . • 

:Aft/«:'If judgment^" is fignfli againft the cafual t)e8§r> 
without the tenant <?f tjie premifos coming 4n tq defenS, 
execution- cannot be <31;cit our no turnr the, tenant <W|t of ' 
poffeflion, without fcav*,of.th* court onunotfo/i'; oifrfkich 

• a rftlfcto fhew caufe will Vt grafted. . *\ % # \ 
' . An -attorney cannot appear for the tenant ft poflefioa in. 

.. eje£tff>ent, by-order of thp laqjll^rd/ Barnei^g. # •/ * • 

! • But if. the tenant- hai tefafed t* appearand* $ffo&Mfr4 /v 
accbrding; to th$ I i Gfo. 2: eriq. woidd wifli tp delenfl, ' 
he mull apply to the co^rt for .that pu f^bfc', on in affidavit r 
' of. the tenant's rtfwfal ( * aftid a copy, of the. rpj$ for/hit ptir- 
pofcj v^n ottfaineJ tf \%e 'ckt*, oflbejikj in B. R< orj& 
condary 'id C. B. nfuft be 'an'nexfed to /tf* plea and* content 
rule- / •. . • y •'. '•. •. . t \ : • ••■ 

* * The affidavihoi the tenant's refuting fo defend ap- ejeSy 

nuniy ,in order* to Tiavb the landlord . adnfitted defendant, is 
*»a follow**. •" . •.*••*;•. *. \' 

Ig the Kingh Bench, [ v * ... *, 

\ • • * \\. -X John Den on the demife. pf 

; '• " € jf 5.. <tfv C?^; rtafceth oaih^ that *e. thia deponent, 
t .* did,' on th$' ' ,' **day g of * ' laft, 6y{be di~ 
/ ' tedionof Tboihas^Hodgfon^, cfqiifre^ landlord .0/ «he 
. •„ '. pfamifes in qftefllpn, in, this c'aufe^pply fa- Jib* 
. Butt* tenant inpoffeffiop of thcTa/ne^p^emkes, to 
lenow whether fhe the. (i& fan Bull would appear 
t ' *and 'become 'defendant in^ (his caufe ; ot would per- 
mit the feid Thomas Hodgfin to defend his title to the 
fajd premifes, in the "name <5f tte faid 'John Bull; 
and 'this deponent, at* the fame ,ti.me y mewdd # and 
offered to deliver to the faid. J*bn BuH> .'a note, 
figned by the faid Tfiomai Hodgfon, wjiereby the faid 
Tbmas Hodgfon * promifed. tQ defend' an<l keep the 
• ■• • - faid 



Of apjfcarirtg in^cftmcnt* 

. Jaid y^ff £*ff df, frbm;; *rtd ;tgainft' all cpfts And 

'.charges in this caufe; ah* die faid John Bull told . 

this deponent, that hc^wouJcJ not appear fend become 

' .> defendant in this caufe, or^any way concern himfelf 

\ therein. ' ' .V-\ ' '••*''* 

Sworn, 6?r. .••-'•• . v • ' * . A*ll. • 

*•• • * »•«•.,** 

' Upon th's affidavit!. \bt landlord .may appear and'tfeff net , 
. in. like manner as* the "tenant might' harve.dope^ .and the 
method of. appdriring is asfo)lo*r/tf: '.' • , 

' If the tenant of landlord ap|fears, Kis attorney gets a blank 
cenfent rule from a ftationej^ unfjftnped, 'or from *hey/- • 

'• andiyin Cf. &! then fills it up'/rnajcirig the tenant or land' ' 
krd defead/uit^ Tnriead of the "tafual cje&or, entitling 4 the 
caufe in 4 the rartrgiji/and infertiog the* preraifes, as. defcribed ' 
in the declaration, or iuch p^rt thereof as th$ party woufd 

., . wiQuto^eie^d ;v"then th£ attqftiey ibr -the defendant fignt : 
, ' hjs%itie«t*the bottom, leaving a blank fgace forjhe plain- 
. tif*s. attorney *jbTdb* tjie lik$, {for. this is -Vainer an agree- • 
ment between jjjje parties, than* the* ruk kfllfi which is drfcwn 
o.ut by *hc officer]; an* tngtofies ifcejgenekal. JlTqe qq damp- 
ed pape>, and 'afterwards annexed -thl- fame to tfie rule; • 
• [ailcl-if there Is <k rdU to zfin\tt % >ttie*landIofd. defendant, the 
•ttnant s havjrfg fefufed,, annex that* alfo] then file common* 
W, .if by billon B\' R. with fie clerk of ike common bails \ and 
if by original in B. if/ enter the.'appeariincje with the filazeti * 

1 who will mark it ; or if in C.fi.. enter. appearance with\th* 
proper filacer y Who* will ftao\p the. rule; : which being <done • 
there, \f the. proceedings .are \\n'B. R* you carry and leave 
tfcis rulq; i3cl at* any of the judges clwimbprs . ; Or if in C. B. 
you carry, aflfl*ieaYe the fame with iti&pwtbonotory. 
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i66 * ♦ V €t Cfeffmeut b.r» 

. Of/ appearing in Eje&ment, 

• * * * • » *. 

The form of the confeirt Yn\e in B. R, Is as follows : 

Michatlmas term, in the .twentieth yea*' of king G^rj* 

. • •- the third.-. ' •; 



Middhfix. ' Den; on the" 
. demife of Sfhfihy of four 
. inetfuage*, four barn«, 



land,, fifty acres. pP ata 
We,.fift.y acres qf pafture* 



- It 1s ordered, by confent of the 
atjorn es* 'flf both " parties, that 
Jphn Buil»[ the. tenant or land- 



four (tables, .fifty acres of lord, as the cafe is] m b» ma*de de- 



fendant in the ftead of the -now 

_,_, „.. v . ^ r _. , dtfthdant Richard Fen, and do 

twenty acres oT woofl, I appear forthwith at p the fuit of 
and twenty actes ."of'urtr /Ac plaintiff, and fib common bail. 



dertf'ood, with the ap-^ 



purtenamces, /fituate 1n 4 words]" and receive*- a declaration 



the. parifli of. St. Mary, 
JJlington, in fbc county 
ef MtddUftx. , . 



— r — . , —..— j.. r -„.... — — 7 

£if by iriginal) lea re* out thefo 



in an aft ion. of trefpafs and ejec}- 
iftentj for the £femife$Hn*qu*fiion 
in this cauft,^ ati'd forthwith, 
J plead thereto,* *Vidt* guilty; and 
upon the trialof .the iflue", confefs Jdafe, Cefltff, and ourtcr, 
and infift upon, the title djily ; . othePwifc, Jet judgment lie 
entered for the plaitjiiff," againft the aaw defendant Richard 
Ftn % by default-; ' ar>d rf y upejn the (rial af the ifiue, the 
;faid John Bull, (hall not oonfefs leafe, en-try,' and jotifter, 
whereby the plaintiff /ball no? }>e able further to. profecute 
' bit bill [pi* if by original, his writ] agairift the' faijJ John 
Bull, then no tofts (hall be allowed for not profecuting the 
* fame ; but the fa id John Bull frail pay -colts to the plain- 
tiff in that cafe, k> be taxed. . And it is. farther ordered, 
that if- upon the trial of the /aid iffue; a verdift fhould be 
given for theTaid Jahtf Bull, or it fiiall happenytfta-t the plain-, 
tiff fhall not further profecute his fajdbill [or Wrjt], fot any 
other caufe than fo* not confefling leafe* f entry« and-ouflcr, 
jhen the leflbr-of the plaintiff, ftiall pay to the. faid Jibh 
Quit his cofts in that behalf to'be adjudged * ' . 

'•'•'. By the court. 

O.P. for the-leffor of the plaintiff. 
/. *M. for the -defendant. * . 



IP 



c. Bi ; % 0f cessment \ • 167 

Of* appearing in Ejcfhnttit. 

Tbc'form of the confent rule in G..B. is as- follows : 

• » > » *. "" • 

Michaelmas term^ in the? tv^entieth year of king GV*/£* 
'.' the tbira 1 . ^ - 

. • • * 

MiddUftx, to wit. . D/n\ It 1$ ordered, by confent, 0. /*. 



againft />», for four.Hfipf- 
fuages, fouf barns, fQur 
ftables, & % c. with the ap* 



attorney for the „plain$iff, and 
/• M. attorney for John Buii, who 
ciaiqis ritle to the pre'mife* ill 



ri(h of St. Mary % IJUng- 
tort) in the county of 
MidJUfex^ on the demife 
of William Smith 



pursuances, in the pa- yqueftjoti, that* the Md" Jobn Bull - 
~cu ~c c *r — tm— Whall be admitted defendant ; and 

that the faid John Bull (hall im- 
mediately appear by his faid at- 
torney, who (hall receive a de- 
J claration, and plead .thereto the 
genera^ ^ ue 'tfc»* term; and at the trial to ..be had 
thereon, fhall appear in his proper perfon, of by his coun- 
fclfcr attorney, and confefs- the leafe, entry, -and ouftet, of 
fo much of the tenements fpecified in the plaintiff's decla- 
ration, *s are in the pofleffion of the fajd defendant, or his 
tenants, "or any [jerfons claiming by or under his title $ 
or that in default* thereof, judgment ffiall be there- 
upon entered again!! the defendant Richard Fen % the ca.fual 
ejeftqrj but* proceedings fhall be flayed againft % him, until 
default fhall be* made in any.ofthe premrfles: And by the % 
like confent, it is further ordered, that 'if* by re^fo'n of any 
fuch default, the plaintiff fhall happen " no *be nonfuited 
upon the trial, the faid John Bull fhall take not fee 'thereof, - 
but fhall thereupon pay to the plain tftF,'.ccfts to be taxed 
by the protbonotary. And it is further ordered, that the lef-, • 
for of the jSlauitiff fhall be liable to the payment of cofts 
to the faid John Bull, .by the court here to b^in any manneY 
allowed or adjudged' • . 

• By the court, 

O. P. attorney for the plaintiff. 
• • •. LM for the defendant. 



» •'.♦. 
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©f.tfji&ttent 



]$♦ R* 



. Of appearing in Ej?#t6ent* . •..'' 

% If the defendant enters into thcjcohtmen rujey fo.corifeis 
i$afe % entry y anioufttr^ for a part of- the pYemffes'.bnly^ his 
attorney fhould give.noiice to t&6, plaintiff's, attorney, of 
What, premifas he' means to defend in thfs manner: 



In the King's Binch, 
Sir, 



\ 



ZV*» ori the demife of i$ot//£ 

* ag^ixift '. • • 



Take notice, that I defend for. a wjfitfyi t er % tenepmt> 
• a garden and;J)*bk, [fpecifying the. par titular" : pre- 
mifes^ fituate in the.parifli of St. Mar} y tjlirigtm^ 
now. in-.the pofleiHcHi of the'faid John Bull, ox h\% 
under-terfant, . 

pated this day .of 1780. •- 

7 Yours, tff, 

/. Mi defendant's attorney, 
*Tp Mr f 0. P, plaintiff's attorney, 



pf'tfj'etonettt... ... \. *6j 



. * • • ♦ 

. a ;. .Of appearing In Ej*3h*ept. 



. A tenanjis not cjBliged'to appear • in 'ejeftment, though.. .,- . 
th'e/iaiyil&rtT'is rfcuty.to indemnify him. • Barpes.lj^* . • • . 
• XaC 2?. it -was nrtoyed^ that the0an41ords,,v/s. Jf. B. mi • '* 
C\ might berrmde defendants. 'without tnc, tenant; iit poflci*- 
•fofc^^ifcfufrejUto appeal: . "J&uf the motion was denied* 
and/the oommofi rule wis ma3e -to add' the landlords to the 
feiuiKs in poffeflton. 'Barnes 172. x *;*.-, 

Motion,* Jha* MY. P./wbg claimed fi tie, might be made ; 
defendant, "inflifaa of the«latetpnant, who quitted, pofleffion^ / 
•denied.,; Barky 175.. • :': - ,; • ; . • " " , 

Motion, ofu'affdayi| . tbar.Jtbe tenant in pofleffion.'was* a .- 
material' wieners for tb* landlordvthat therefore the Undhbrd 
might b*e made 'a defendant, in the room* trf the tenant in * 
pofieffion, Obje&ed, that it Was never done, and it would V. . 
net ntaifehlm a witnefs when done, i\v&ferckn He is .- 
liable for the mefne profits. The declaration* is regularly • 
delivered to the tenant in/pofleflion. It was never. done in 
this court. Bourne v. Turner*. Stta. 632. 

Oh motion for the landlord, to defend upon the- ftatufe . 
of 1 1 Geo. 2* the court objeded, that this motion could .. 
not properly tie made, till' after judgment figned againft the .; 
cafual eje&pr ; . and that an affidavit ought to be produced . 
of the tenant's refufal, or negleft to appear. To which it . 
was anfwe/ed,. that after judgment figned againft the cafual - 
ejefiot, the plajnriflF might take pofleflfon. But the court* . % 
held the -affidavit to be necefl'ary, and made Up ride, de- . 
daring, that the inteni of figning judgment againft ths 
cafual ejeflor was only, that the plaintiff, after having tried/ • 
his caufe againft the landlord, . [the xenarrt not being a par- 
ty] might have the benefit Qf his. verdid, and take poflef* < 
fion under** the judgment, which under fudi verdi& b.e *.\ 
could npt. It feerns reafonable [upon a proper affidavit J 
to grant a rule to fliew caufe, before judgment againft the 
•cafual ejtfdor can be figned, to prevent the ill confe- '- 
quence? of taking poflefiion immediately after. Barnes' 

t It waS moved on the,ftatute n Geo. 2. that the landlord- 
might be added defendant to'C D. one of his tenants,- wha 
appeared to* defend, the premifes in his pofieffion ; and that * 
*»$ to the refidue of the premifes contained in the.declarat.ian, 
in the pqfleflion of 5T. M \ another tenant, who refuted to 
• appear, fas per affidavit] the landlord might appear and 
defend firigly; and that the plaintiff might fign judgment 
Againft the cafual eje&or, as to the tenants in poflefiion of, 



/ ; Gf appearing in Eje&nient. \^ i / : 

* ■ * #i » v* • ♦ 

, . • • . * . • > •» • 

. * 7. 3/.. but that tire wri^of 'hab: fau pffi.\& ftayedajll far. 

th«Y orders. Barnes 170'. •- • ~ . % • ♦• .•» •• '» 

••• • »A regylarjydgment had ..been fairly .obtained agairfffclhe 

' cafuallejtfiftr) the tenant' hay rrig.neglecierf4a*giv£ *otice -to 

hifc landlord ; for which" rj?afon,* the , landl'ofd fliove^* jo' (jet ' 

- aTrdc* th6 judgment.' ; The larfdlerd w^s^ari jnfant^and 

therefore coi^Fd not Confent to any ifl'ue^ •*Tjjc.courufifcld f ' 

' > that' the poJieffiori Ought, not .to/fce- changed,*- •v*KeFe there-. 

; 4)ad been no triaj,! nor opp0r< unity of try ijV£V»nd ordered,- 
.. * that. the .tenant in poiTofliOrtifcp^ld pay the coftSj.-.That.ttic 
.regular judgment and* 'writ of poficffioii (b^uld be*iet afcde', 
that, the landlord "be made'defe-no'anjt,'' 4 n( * not t0 ^ ct * °P M ? 
• /atisfied tcrrri # or,-\ruft* eft%*e*; and 10 aflmit, that. Z\ 21 was 
;,*icizej.' Bart. + pt. 1996. .' \ * \ - I 

.. ... Where- t«e J and lord is made defendant, the plaintiff muft 
pVofe the Ja«drord tenant in 'poffeffion of the premifes in 
•flu&fttbn.. . 1 Iffilfi wo. •' • # ; 

, : ... A landlord "was 'made defendant, according, .to ^the 
II Geo. 2. c. 19.-/. 13* -on the tenant's non-appearance, 
\- and entering info the- common rule ; and thereupon a ftay 
' : of execution wa,s ordered, until'the court fh6ujd 'make fur- 
tber order. Jiutr. 4/>*..'757- ' 

If. &.< writ -of error i* brought by the landlord, it is a fufr . 
ficient reaf«m againft taking out execution. Ibid. 
. " But the proper opportunity for the landlord, to* make bis 
'. ftand againft the execution, is* by (hewing this as canfe 
againft the' plaintiff's motion for leave to take it out. * 
Ibid, And if /he Omits this opportunity, the* execution 
. .rcgularly'.iflued.fhalf not be fct afide. hid. 

• A landlord made defendant without his tenant, may 
'/. bring error, and. ftay execution. Stra, 124.1. . 

When the»ftiJe for judgment againft the cafual ejeftor is 

out, the plaintiff's attorney myft fearch at the chambers of 

.' ; the re fpe&ive judges in B. R. for the defendant's plea, [in. 

.cafe he has. appeared J and confent rule. To which, after 

-the ; judge % with 'whom- it was Jeft, has figned it, and the 

.plaintiff's attorney .given a receipt for the fame,hefigns 

• his name over the defendant's attorney, and then carries it 

* *rb the clerk of the rules 9 .who nTe6.it, and draws qp.the 
fwfcnt rule from it on ftamp, for Wrhich he is paid 6*.' o< 

.- -which 'rule the plaintiff's attorney makes a copy, and an- 
nexes the fame to the iffue, when* delivered to ^he defend- * 
anx*s -attorney for trial*. * But in \ C. B. when 'the defendant 
has appeared, and left the confent rule in the protbonotary $ ' 

• ' ofhee. 



• * * • " * • 

* ' • . Of appear* pg in Ejedfrpeat, ; 

• "•'•,** ♦■• ■ . 

* * • ** • 

office, the plaint JJPs attorney reforts theri for it; and hav- 
ing jfigue3;..hfs name over that of the" defendant's attorney, 
he .*g6ts*two rules, frofti it, drawn -up by \\yt t fecpndary on 
iia'mps, .one fof eaqh'party, for which .he pays 7 /.,. and then 
the ..plaintiff's attorney 'makes up thejflue', arid delivers a 
copy'tfrereof, -wrth •notice of trial on the defendant's attor- 
ney* * Aod proceeds to trial as in other cafes. - 

Note; Jf|fhe plaintiff proceeds- fn.ejeflment hy original, • 
)ie does 'nQt'fue' out his original ivrif at firift,* but proceeds-; 
by deliVe'ringt'his declaration as by bill; but if a writ of 
error fh^ufd be liroligh^ he- muft fue out his 'Original writ f ' 
whldt'njuft be returned .by. the ,flie rift", and filed on the 
txeifury;' ar if the- tenant has Iftot appeared) the Original 
nluft be filed, returned, and -filed properly; "ai\d *if Jie« has 
appeared, then, on filings du{ the *rjarinal r you, muflr jnferC 
his na\ney jmftead . of the nominal defendant, ".■*". 

The* appearance, .wherf by original in A it. is. entered 
with tbeyf/tfz^r,. ia-like manner as.it is in other fuit$*by 
origin*}-,, and the! writs are made out- returnable on ^generat 
return day ^ as in ofber. cafes. \ " !"• /' ' '. 

The pr&eip/'fffr the 'cUrJtfor,' to piake out the origindl writ. 
•by, is as follows;'. ' **" • * % \ . '; ' '" / , 

•'• . ' ' • / •*-"" _ :. ; s V; 

Middlefex^ to wit. 'Jf John Den ffiafi mate 'jidU ft cure, * 
• &c ; then put, t$V. Richard Ten, late of, &t x that, 
he be before our lord, the king, on' / x 
.wherefoever, &c* to fhew wherefore,* witH. force 
and arms he. entered into four •meffuages,' &V. 
•[reciting the p rem ifes]^ with the* appurtenances 
, in the parifii of St. Mary, tjlington, in the county 
. **" *of Middlefex ,'yh\c\i IVtlliam Smith demlfed to hm* 
•for a*term,* which is not yet expired,- and ejected, . 
jEsV, and otjler enormities, 6fc. agairrft the peace, 
gfa. and to the damage, gfr. • " 



January, 1789. 



p.A '• *. 
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»7* ''•' 4>f «Je«nmt. / 

Q£ Proceeding to recover Plrepiifes oqeording 
to the .4 Geo. 2. c. 28.. by a Landlord* faav- 
ingn Right of JR:e--cntry; i .».».. 

BY the f 4.tr**tl, y. 28./ a/afteYjeciriijg that inconve~ 
nienees .often. haf>f>en to landlords 6x fcffors in cafes -of 4 
fc-cntry for. /ion-payment of rent,, byreafon of 'the ..many 
jiiceties .Out attend the re-entries at common la w, # 6>V. 

It is inaffed, *\ Vhat in' all cafes between landlord and ' 
" tenant, as joften, as # it. fhall happen 'that one half .year's 
€t reat fhall be. in arrea>,.and the. landlord, or. leflor,, to 

. <€ whom tbe/aaie is due, hath right'by law*t6 re-e^ter for 
€< the non-payment thereof j fuch landlord or'leflbr M fKaIl 
° and. may, without any 'formal demand or rc-ehfry, fe/ve 
4t a declaration;in ejeflment fqY the recovery ojfahtedemifed 
44 premifes ; or* in cafe the fanje cannot be* legally ferved, 
•* o* no .tenant Be in aftualpflffeffion.of the pijemijfes* then 
<( tp affix the fame upon the dooc of. any demifei Aejfhage; 
€i gr in^caferfifch ejejSmentihiU not befefir -^he.fdcbvery of- 
4 * afiy ♦ ihelfuage^ tj>en^ 'upon Come;, i&terioiis place . # 6f ,the 
*' lanA f| teittments % or hereditaments,* comprised. iA fuch 

' ".ifccyaritibiv ihejeQmprik ;. i-wd fuch* affixing** fhali % be 
u . deemed legaj. Teiyice .thereof i which 'ferttice^' or affixing* 

/'.Sfuch tfetjaration i$ /ejefimen't, ihall 'ffcuuhiri the pl*ce # ' 

• *5 an^J ^ftead^.of a -demand -and re-e«tfy ;.*and, in cafe of 

•* judgment againft the.. cafual ejeftor,. or n'onfuifc, for not 
** confeffing lea/e,.. entry and ouuer, it fhall be made appear 

. " to 'the cfcurti were the faidTuit is depending, by affida* 
*+ vit, # or 'be proved 'upon the trial, in .cafe the 'defendant 
** appears,' that •» half a yeaj*s xerit was due* before fhe /aid 
<*' declaration was ferved.;'and that no fuffictettf diflrefs 
**.wasto be found on the demifed prenxifTes countervailing 

/* the arrears then due ; and that the Jeflbf, or Jeflbrs^in 
** eje&meht/had- power to re-enter: then, and in every 
* fuch fafe, .the leffoiy.or iefTors in eje&menf* (hall reoo-» 
€m ver judgment* and execution* -in the fame manner as, rf . 
cc f he. rent in'arreaf had b.een JegaHy demanded, and a re- 

*** entry made;. agd in cafe the kfleeor leflee$, hi$, her, or 

'*< th^ir /affignee: or affignees, or other perfan or perfons 
^•claiming.6r deriving ufyder the faid kafes, fhall .permit 

..*' *rid.fuffer jiidgmeiit to be had and recovered on ,/uch . 

__ . . . • # • Z ] * ~ 

..* Thia ftatute reljrtes. only to ejettments for non-paymeot of 
tet&X "wtoe tile landlord has a right to re-enter.. 

'*. • .' •' • . .• €t ejedment 



. , ♦, • • • • . , 

Of Proctedrng'tv rccortff . Prcmifes according 

to [tlte,jt r 6to % 2 x c. ^S.' by a Landlord hav- . ' 
. ing a Right of I^e^cntry. • . - 

• c< oje(ftmeflt, % an4 exeputjbn'tp be. executed thereon, without 
u paying the Y&it* apd arrears, together" ttitjp full cofts* 
" afyt without fih'ng any Biff or bilia for relief lq equity, 
€ * withia fix. calendar months after fuch' execution >jxe~. 

' " cirted ; theii, and in fuoh cafc t fuch leflee, or lelftes, g?r # 
* fcrid pjt other* claiming and deriving under -the faid leaf*, • 
^.fhall be barred or foreHofed from all relief or remedy ia 
u 'la#««r e<juify, .•tb,er-tban by writ of error ior reverfal " 
u oMuch judgment* in cafe tie fame fhaJ) be erroneous j 
u and trie £*id h*ndlprd, or kft*l fhall 9 ftotrt- thenceforth* 
c< hold 'the; fai8 demifed prtmmes difcharged from (deb 

' *•• Ie'afe : and .if on. fu,el> eje&ment verdid (hall paf$* for the . 
"defendant, or the •pktfnrifr fhall ' be * noiifoited trjenrio, 



cc e»ce^.t'^t the- defendant's not *co»fef|ingi &cl then,. t« 
.V ***• every Vti'irtJ -***"'• 



1 <aje,* ' Ai£h defendant 




*' ffaft thereof »* who flra ft. ijo't ba iA'jfpifc&olr, *° a$«fucii/ 
.«* mortgagee, Vor mortgagees,* (hall anil : da, wtt&if jhfcay • 
" l.endar , months after fitch judgment o^kairtejl,; |(nd» exe*' * 
<c cution Executed, pay all ren'tin arreaf,* apd*alL crofts and', 
<c damages fuftaftned by fi*eh leflijry perfiyi orVper fonsi eri- 
<l titled to' tKe^remainder or reverfion as afordaWy and per- * 
" fotrh" all* the: covenants "arid agreements, • which, an the 
w part and iJehalf of the firft kfjfee or leffceS* are and % ought 
u t& be performed." •' * / ■ • . 

By •/£#-. .3. " a leffeej'filing a bill in equity, Ihall rrot have, 
an 4njun&ion, unlcft, within forty days'after.the'anfwer of •' 
the leflbr, 'he bring into court fo. much as th*\leffor {haU 
in his faid«anfwer /wear. to be due, «over. and above* allow- • 
ances and cofts, there to remain till hearing,* or to be paid ' 
to the leflQr,* fubjeft to rtie decree. of ttie court .: anil in cafe - 
fuch biil ihall bc'fllcd within the time, and after exettitip&.y 
executed, the leflbr oftta plaintiff fliall be accountable on ly ,; 
for fo much, anil, no more," *s he*ihall really make bma ft<k 
of the demifed premifes from the time of- his-entenn^ .mig 
poffcfiioi 5* irnd if what* ftrall be fa made fliall appear to be', ' 
lefs than th? rent refe.ryed on the le*fe,Jthen the leiiVe, l?c* 
' ihall, before he be reitored to his poflVffion, pay to the lttfu* 
the deficiency/' ' . * ." ' ■ * 

o • . ..■'.■; •. • svr. 



■ .-" "''.*•.'. ' • . ". • ' ■/•'** # ' \ 
t Of . Proceeding to recayef Premifes-ibcofdicg 1 
. tothi^Geo.2. e. 2o> by a Lah&ldrdjiav- 
* jng a Right of Re-entry/ *. . . • 

Sea. 4. Proved,/' That if. thfe "ieoanj, &i. flyll, at 
. any time before'thc trial* in fuch eje&me'nr, pay, -or tender 

• ttf thc.ldTou Wr.'or pay. into cofcrt all* thcrejitand arrears, 
. '. together *iyrth gods, then, further proceed rngS" on the ejeft- 
■•• merYt (hall rtafe ; and ;if t the leffee,' £5^ diall, upon the' 

• bill filed asaforefaid; berelicved irj equity,' fucJile^tee', , &V r .' 
Jhall hold the d&mifed premi(Te«\ according to. 'the? leafe 

'. thereof, Without* arty new 4eafe to be m^e thereof.'/ v 
. .- \Note : The courts had permitted tint -tenant to Jtftirrginfo 
coart the arrears of rent and coflis," antecedent tQ.Hbfs J|&. 

• Salt. 597. . '•'•'•••'. .;'" '. 

After judgment againft the'eajkal } 'ej.e£hr 9 flto$- before any* . 

yrit of pofleffion executed, trie xour t made a rujetj* fify * 

- the proceedings, on payment* ©F- all rent .due' tfhd^pfts, it * 

nort • beyjgi pretended, that -the *eje& ftiprit* was .brought oa 

•any other «tiUe' fchan** je- entry t .fojr *n#tv-payrhent of Vent. ' 

. *str*. 900- "■■;.• .*. . .*• V :■ . •■•' /'. ... \r/ v 

*Pet lorcf Mantfietd)' in .the uafe 1 of P** v XeAiflltchjngr 
y..Eeiins y Burr* 4. ft:. 614. The'trge end of tlfo a& of*par 7 
•iiarpei^r is to 'tajte oft* from the, landlord the incoiivcnierfce 
' of bis coqtinuiAg always liable to an Uncertainty of {tafTef- 

• fion, [fYwrrft^ remaining rh the power of the tenant' to offer 
him a'compfofatipn at any tig»e, in oVden to found an ap- 

; • plication for relief in iqujty] *z'nd to. lirnit arid confine the 

• tenant to* fix calendar* months after execution executed, for 
his doing this /or elfe; thab the landlord flioultf from thence- 
forth hold the demifed p rem i Acs. difchaxged*. from* the 

•leafe.;* . * /' '•. .. \ 

. In "moving, for Judgment uppn a declaration in eje&inent 
delivered, •/or in cafe of no tenant, srffixgi on the premiffes, 

*\ according to* this. aA o£'4 Gw.'^/c, 28.. the courts require 
zxi affidavit v tWt i'berfe.Yras halfa year's rent iqarrear before • 
dedaration*Tetved,'tru|t the leflfor of. the plaintiff ,had a right 
to re-enter, thai no -fufficknt. diftrefs was to be found on 

'" the'premifes countervail irrg the* arrears of rent then due, 
that the* pfemnfes were untenanted*, orjjiat the tenant could 
not .'be legally ferVed.with * the declaration,* (as the cafe is) . 
and that a copy of the decrardtiet) was a^jcedon the' rnoft 
notorious, and what f>art of tha premifes, or the court will 
not give a rule for judgmeM. : • 

.*•"■"'"•■"'■.■.■ '• The 



• •*' ©f eminent. '"'". ' xw. 

. .''*'•.• * * . • • "•• • • 

' . . \ .•/♦.■. * ' •' *.•"•• * 

Of Prodding to recover P^mifQS according . 
•fo the ; j^Geo*. 2.- <r; c jr8. by ^ landlord, hav- ? [• 
.ing a RTght Of Reentry. ■*• v ' '/. •' . - 

. ■ . .■ '• • •• ' v : .. ' ? •• '■■••. .'. ■ 

Thcaffitfavit;^utf6e v to*th«f9llowfn]*^e<a«:- . ; 

• Inthe'— — ■•;•. \ • ■..•>•.•".*.. • •; • 



... / * f f fytrgg Hunt on <toes^emifex>f.jf/i?. pfajntffP, •/ 
. ^ettoesn >*•*• * *g^frift, '• *•' ^ \ , ^' •* *••' % 
•'" '•*£ *«*•* y&iibird Roe defendant rri*eje&rtient. ' 

/ \ Vv j^/X0ff t Qfv&f./{vtratigjri4& <>atn i a^d.fiftt, 
'/;\4flepbneh&*35^/! $ixdn % for. hfrnfelfj */akh 4 « tha 



this 
that'he 
^Vijs de^tfiie&t'/Ndj'*^* the '• ' • d^y of. 
•#;;• «£ ^rfflda?,* feiye»U/tnie c.o^y of jne declaration, in . 
. Vy'-^je^nicqt'hereiir^iiajWie^eii,, and \heEngUJb noti<^ . •" • 
. \ V*^^e.u.h'tO ykr\uen % ;by'v$\'i?:g t :bejamecit>y on tht, ^ 
. • / \\jlrjit door oTjutwnnd.dior ks/ : f /# tQcOupgi i ri' j^ » " k ft io \\ i * ?\ 
." . » * "tti£ ntion^dL id tlKrjVid .declapuou > . , and hte f in th^. .' .' 
••" ^•*yiofieffion ot^PMUip Moive ; and .tiiis; deponent-, t Jy "• 
'• /I ^gSL /aitti, tftat ijjaJtXyeir's ^Dt'then.vv.as and now ,• 
' • ;.i« t!ue 4 and in afrear tcJ.hJny this* 'deponent* from \ 
v «^tj>e Taid P/i/7/p Bowel before, the faid dedaWK-iou, '. 
« "^a&Terved c and this"xiept)nent lurther Caith^ that • 
* ' 'he this depxytent th^n ^^,-anA f i*&VMs\ jaoiflord # 
of. the. faid rftetaage, and "that trip h\d»PbiIip. 
• •* \ Howe then \\:as>,\ and nowis, fenw1t*tb trws-dj?- -w , 
. . -poneat, and ■ holds' the faid^ctfuage by^Cafs from . 
this deponent j ^ne} this d«ponent» alfo faitrt,' that 
iCippcars by the fajd. Jeafe^' that he, th« taid de-.\ •• . 
] «„ ' pQnent then had, and how ha:b 'power to re' T e % nter , • " 
•I* . * ♦ oil the* faid meffy^c for'tira non-pajmeiit-6f the^ -., 
■V faid. ^alk;yea* 1 ^ ?Vnt j and this d^pone^t «furtner ■.■:•! 
* ^ faith.*'t^yt % before r the faid,xje<^rxife«t* was*.ferve'^, # -. . : * 
" rfo fufRcient dlftrefe *was» to -b^ febrtd on tne ftid^ * .' ' 
<\ , meiTuage, countervaifingt ilie^arrears^'of rent -then-'. .;" 
dub to this* deponent.* ./..-. ' / ' ' \' ? r *. 

.. Sworn,' &ci . ,# ••;••.; ; * * f . • * •". • "•• . . « : •• . 

This^ affidavit is only n^cefliry. uppn Inoving fOj.jddg- " •.• 
ment againjl^th4 cifual <}e%t>r y or after a nonfuit at the grial ** • 
fct line ttnants not cor.it iSng Uafe y entiy and oujhr. . * \ 

But % if the tenant appear?, and the'ejedhnent' C9raes .to i 

*»ial, all the matters ih the above affidavit mult be proved 

• ..' *'. . ' - • '* • N uooif 



. tf6 . * ... $f ^eawent. 

; Of Proceeding te -recover Premifes /according 
to the 4 Gkp* 2. t. 2$;- by a Lafodlorci h'av- 
* 'ing i Rigfyt of Re-eijtty* "' 

'*.••'• * • ' * * \* .* " : • 

.upon the trial.. <PetP**nififl^)*&. 'in the safe of&$tex dm. 

.• ' •. The late* jenanf, or .other "p^fon^'claimyig title* to the 
•premifles, has jhe -farhe <fime, to .appear in as i* allowed it). 
.*'*'. tefiahts in pofifi&on. • *' .^\ . •" .-.J!, . .• I / 

. • In v /ptifrnip{;lfy.a^aid ' 

1 '•'"*• treed ing? upon payipetit of rei)J, srriwj yd xpfts ••according 
; ' tD fi£L.:+. of;the % at^i|e.a$i;/ ffn'd/ on a'.j;uie><!© ftcVt»ufe, 
. . ** if. was infifted. for *te'plfitotiflv .that.. dje*ctfe^wa$ not 
.within. the *&, *bu]tlhapt* wa^ brfcuj^frijjcewilk pn a'ctflnV 
of re-entry in.theieafe for not tep&tiugl ' And the leafe was 
.produced in court.. However* 'th£#uje w J^ ma*^ « aBfoUte, • 
♦with liberty for tjie plaintiff- to jnpeeed; 'Upqn arij;other 
: ; -title. ;PUn e)(4tfnjj$ Withers v*'$tttrdy. fUi^i K ' 
'*. ' • . By, thfc fljatu*e'4 Geo. *l. where a landlord^ hasV tight of 
yc-eofery^ and thesis halP.a yij^i's Vent due a*ncT unpaid, 
• and no* ftffficiept'diftrefs on the premifes, drjthb* feme' ire 
. untenanted, there is no occafion*fibf"the larid^or^ ^o.make 
,* an. a&ual entry , dndfea( & leafe* op\tht fremifes in fhe'prtftnct 
.* *f fi** e f**fo*> as, ipuft be done jn all other caff* 'where the 
premifes are untenanted . The-merhod-of proceeding to re- 
. cover .which, . § j 'a perfon claiming title, is : as follows : 



\'*"- 

:"••> •••/:.. 



# t 
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Of Proceeding to recover Premifes untenanted. 

IN all cafes, where there is no tenant on the premifes, and 
the fame are vacanj, '[except in" the cafe of landlord and 
tenant y where the landlord has a right of re-entry, on half 
a year's rent being due and unpaid, and he proceeds accord- 
ing to the 4' Geo. 2. r. 28. ante] the proceedings are in the 
old Way by fealing a leafe oil the premifeS; and then, on 
the motion for judgment, there muft be an affidavit, of the 
fealing of the lea/e, -and the purport of it to be fhortry fet 
forch^in the affidavit; and alfo in what manner the defend-* 
aot. got the poflefBon given to and taken from the lef- 
fee, (who is always made .plaintiff) and how the declara- 
tion was delivered to the defendant, that, the court may 
judge of the regularity of the proceedings. 

The method of proceeding is thus : 

A. (the.perfon claiming title) figns the following letter 
of attorney, to empower B. to execute a leafe in his name 
of the premrfesMn queftion to C. which is done upon the 
premifes, B. and G. being only thereon; then B. after 
having executed the leafe to G. leaves him in pofleffion of 
the premifes, who is turned out by D. to whom, while «n 
the premifes, E. delivers a declaration in ejeclment; and 
then, on affidavit of the due execution of the letter of at- 
torney, and executing the leafe in the .above form,, you 
move for judgment* 

The letter of attorney is to the foll6wing effed : 

" KNO IV all men by theft prefents, that I A. B. 
&c. have made, ordained, conftituted, and in my 
ftead apd place, afnd by thefe do make, ordain, 

. . conftfuite*, and-, in my ftead and place put C D. 
of, life, my true and lawful attorney, for me, and 
in my name to enter into and take pofleffion of 
all, &c. in the tenure of, W#. and, when he hath 

• taken pofleffion thereof and for me, in my name, 
and as my deed, to feal and execute a leafe of the 
faid premifes undo E. F. of, £$c. to hold the fame 
to him*, his executors, admin iftraiors, and'afiigrrs, 
ffpm laft paft, before the date hereof, 

for the term of years, at the yearly rent 

of a pepper-corn, (if lawfully demanded) fubje& 
Vol. II. N to 



i;8 ©f ejeffmeut. 

Of Proceeding to recover Prcmifes untenanted* 

to a provifo to be void or} my tendering of 6d. to 
the faid E. F." 



In witnefs, &c. 



\ 



H. H. maketh oath, that he was prefent and did fee A. 
/?. of, (3V. duly fign, feal, and deliver the letter of attor- 
pey hereunto annexed. 

The leafe referred to by the above letter of attorney. 

THIS INDENTURE made, &c. between 
A • B. of, &c. of the one pan, and E. F. of, &t % 
of the other part, witneffeth, that the fafd A. B. 
for and in confideration of the fum of live Ihillings 
of lawful, gjfr. to him irf hand paid by the faid 
E. F, at and before the fealing and delivery of 
thefe prefents, the receipt whereof the faid A. B. 
doth hereby acknowledge, hath granted, demifed, 
fet, and to farm let unto the faid E. F. his ex- 
* ecutors and adminiftrators, all, l$c. now or late 
in the tenure of, &c. to have and to hold the faid 
herein before mentioned and hereby demifed prc- 
mifes, with all and every their appurtenances, urtfo 
the faid. E. F. his executors, adminiftrators, and 
affigns, from the day of laft 

paft, before the date of thefe prefents, unto the 
full end and term of five years from thence next en* 
fuing, and fully to be compleat and ended, yield- 
ing arid paying therefore, during the faid term, 
unto the faid A. B. or his affigns, the rent of one 
pepper-corn, at the feaft of yearly, (if 

lawfully demanded) provided always, and thefe 
prefents are on this condition neverthelefs, that 
if the faid A. B. or his aftigns, (hall, at any time 
or times hereafter, tender, or caufe to be tendered, 
unto the faid E. F. the fum of 6 d. that then and 
in fuch cafe, and from thenceforth, this inden- 
ture, and every thing herein contained (hall ceafe, 
determine, and be abfolutely void; any thing 
herein contained to the contrary thereof in any 
wife notwithftanding. 

The attorney is to write the name 

of his principal, 

Sealed 
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Of Proceeding to recover Premifes untenanted. 

Sealed and delivered as the aft and deed of the above 
named A, B. by C. D. of, &c. by virtue of a letter 
of attorney to him for that purpofe made by thf 
faid A. B. bearing date the day of this in- 

ftant, being firft duly ftamped in the prefence of 



The form of the affidavit required of the proceedings in 
cafe of a vacant pofleffion, is as follows : 

H.H. of, (Sfc. maketh oath, and faith, that he this 
deponent, on, &c. now laft paft, did fee C. D. of, Qfc* 
for and in the name of A. B. the leflbr of the pre- 
mifes in this caufe, feverally enter upon and take 
pofleffion of part of the premifes in the deed here- 
unto annexed mentioned, by entering into the firft 
of the faid houfes, and putting his foot on the 
threfhold of the outer doors of two other of the faid 
houfes, the fame being locked and uninhabited, fo 
that no other entry thereon, or pofleffion thereof, 
could be made or taken without force. And this de- 
ponent did then likewife fee the faid C D. after fuch 
his entry into and upon the faid premifes, and whilft 
he was in fuch pofleffion thereof as aforefaid, at each 
of the faid houfes, feal and deliver the leafe here- 
unto annexed unto the plaintiff, and further faith, 
that after the faid leafe was fo executed, this deponent 
did fee the plaintiff take pofleffion of the faid three 
houfes with their appurtenances, by virtue of the 
faid leafe, by entering upon the threfhold of the 
faid outer doors of the faid three houfes, the fame 
being then locked and uninhabited, and no other 
entry to be made therein, fave as aforefaid, and this 
deponent faith, that immediately afterwards, the dt- 
fendant did enter each and every of the faid three 
houfes, and turned the plaintiff out of pofleffion 
thereof, by thrufting him out of the fame; where- 
upon this deponent did then and there deliver and 
leave with the faid defendant > a true copy of the de- 
claration hereunto annexed. 

H.H. 

Sworn, £sV« 

N 2 The 



Of Proceeding to recover Premifes untenanted 

The declaration muft be delivered, as in other cafes, be- 
fore the ejfbin day of the term^ in owter to emiole the plain- 
tiff to judgment as of that term 5 and there needs no notice 
a< all at the end of the declaration ; for inftead of notice, the 
plaintiff only gives one rule to pJead as in common actions; 
and on no plea being put in within the regular time, by 
the rule the plaintiff is entitled to judgment. 

In cafes of vacant poffijjion^ no perfon claiming tide will 
be let in by the courts to defend ; but he that can* rVft feat 
a leafe on the premifes muft obtain pofleffion. Bull. Ni* 
P'ri. 96. I Barnes 122. And there fo«ie,. the perfon claim- 
ing title muft rpfort to his new eje&raent. 



Of 
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Of Proceeding to recover Premifes by a Mort+ 
gagee. 

IF: a mortgagee of the premifes, having a right of entry, 
wants to get pofleflicvn of the premifes, and the fame are 
.untenanted, the mortgagee (hould leal a leafe, in order to 
jiominate the plaintiff in ejedment* who is to be turned out 
by the nominal defendant* and then the ejeftment muft be de- 
livered to the nominal defendant* to which declaration 
'there is no need of notice as in other cafes. 

Such mortgagee, or leflbr of plaintiff, (hould enter uport, 
and take pofleflion of the premifes in queftion, by going upon 
.the land ; or, if a houfe, by putting his foot upon the 
thrcfliold of the houfe uninhabited j and then after fuch en*- 
try, and whilft he fo remains on the premifes, feal and de- 
liver a leafe to the nominal plaintiff, and give him poffef* 
lion ; and after fuch leafe is executed, and nominal plain- 
tiff taken pofleflion, then the nominal defendant muft come 
.and put the plaintiff by, and taice poffeilion- of the faid pre- 
mifes, to whom, while he fo remains in pofleflion, another 
,perfon muft deliver the declaration in ejeftment. 

The above leafe differs not from a leafe for a term, [which 
vide ante] only at the end is inferted the following claufe : 
" Provided always, and it is the true intent and meaning 
of.tbefe prefents, that if I the faid kflbr of the faid E. F. 
my executors, admin iftrators, or afligns, (hall at any time 
hereafter tender to the faid plaintiff* his executors, admi- 
niftrators, or ailigns, the fum of one (hilling j then thefe 
j>refents, and every thing herein contained, (hall be void 
and of no effe&. In witnefs whereof, I the faid A. B. 
the kflbr of the plaintiff, have fet my hand and feal the 
day and year firft above written. Signed, fealed, and de- 
livered by the faid A. B. (leflbr or mortgagee) to the (aid 
E. F. the tenant or leflee, clofe to the threshold of the door 
•f the faid mefluage, in the prefence of us," 

O.P. 

Inftead of the notice at the foot of the declaration* there 
muft be a rule to plead given in this cafe, and the parties 
muft be all real perfons. 

When the rule to plead is out, judgment may be figned, 
.and the plaintiff has no occajQon to move for judgmen, as 
in other cafes. 

N 3 |f 
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Of Proceeding to recover Premifes by a Mort~ 

gagee. 

If a mortgagee means only to get into the receipt of the 
rents and profits of the eftate, he need not give notice to a 
tenant to quit, before bringing his eje&ment, though the 
mortgage be made fubfequent to the tenant's leafe. But 
in fuch cafe, he (hall not be fuffered to turn the tenant out 
of pofleffion by the execution. White ex dem. Whatley v. 
Hawkins. Mich. 14 Geo. 3. Bull. Ni. Prr. g6. Aird 
though, in this cafe, the leafe was only from year to year, 
and, with refpeft to the I aft year, might be confidered as a 
leafe fubfequent to the mortgage, yet the court held it 
would have been the fame, if the leafe were for z long 
term. 

If a man makes a mortgage for years to A. who, with- 
out the mortgagor's joining, affigns to B. who affigns 'to 
C — C. may bring eje&ment againft the mortgagor; for, up- 
on executing the deed of mortgage, the mortgagor, by the 
covenant to enjoy till default of payment, is tenant at wi!f 9 
and the affignment of the mortgagee could only make him 
tenant at fufferance. 1 Salk. 245. 

But it has been faid, that it would be otherwife, if the 
mortgagor were to <l\c 9 apd his heir enter, and then the 
mortgagee make an affignment without entry, or the heir of 
the mortgagor joining; for the entry of fuch heir would be 
tortious, and confecjuently, the mortgagee would be out of pof- 
fiflion, and his affignment void. Ibid* Tamen quare. 

By the 7 Geo. 2. c. 20. An aft for the more eafy re- 
demption and foreclofure of mortgages, after reciting, that 
" mortgagees frequently bring adtions of eje&ment for the 
recovery of lands and eftates to them mortgaged, and bring 
aflions on bonds given by mortgagors to pay the money fe- 
cured by fuch moitgagees, and for performing the cove- 
nants therein contained ; and likewife commence fuits m 
equity, to foreclofe their mortgagors from redeeming their 
eftates ; and the courts" of law, where fuch ejedtments are 
brought, have not power to compel fuch mortgagees to ac- 
cept the principal monies and interefts due on fuch mort- 
gages and cofts, *or to ftay fuch mortgagees from proceed- 
ing tb judgment and execution in fuch aflions j but fuch 
mortgagors muft have recourfe to equity for that purpoftf, 
in which cafe likewife, the courts of Equity do not give re- 
lief until the hearing of the caufe :" For remedy, &c. ft 
is enacted, " That where any action {hall be brought on arry 
fond, for payment of money fecured by fuch mortgage, 

or 
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Of Proceeding to recover Premifes by a Mort- 
gagee, 

or performance of the covenants therein 'contained, or where 
any adion of eje&ment (hall be brought in any of the courts 
at fVeJlm\nJltr % great feffions, or fuperior courts of the coun- 
ties palatine, by any mortgagee, &c. his 'heirs, executors, 
adminiftrators, or affigns, for the recovery of the poffeflion 
of any mortgaged lands, &c. and no fuit (hall be then de- 
pending in any of his majefty's courts of Equity^ .for or 
touching the foreclofing or redeeming of fuch mortgaged 
premifes j if the perfon, having right to redeem fuch mort- 
gaged premifes, and, who (hall appear and become defend- 
ant in fuch adiion, (hall at any time, pending fuch a&ion, 
fay unto fuch mortgagee^ &c. or, in cafe of his refufal, (hall 
bring into pur t, where fuch aftion (hall be depending, all 
the principal monies and intereft due on fuch mortgage, 
and alfo all fuch cofts as have been expended in any fuit at 
law or in equity upon fuch mortgage, [fuch money for 
principal, intereft, and cofts, to be afcertained and com- 
puted by the proper officer of the court] the monies Co 
paid, or brought into court, (hall be deemed and taken to 
bo in full fatis faction and difcharge of fuch mortgage ; and 
the court (ball and may difcharge fuch mortgagor of and 
from the fame accordingly; and (hall and may, by rule of 
the fame court, compel fuch mortgagee, .at the cofts and 
charges of fuch mortgagor, to aflign, furrender, or reconvey 
fuch mortgaged premifes, and fuch an intereft therein as the 
mortgagee hath, and deliver up all deeds, cifr. in his cufto- 
dy, relating to the title thereof, to the mortgagor, who 
(hall have paid or brought fuch monies inro court, or his 
executors, £sfr. or other perfon as he dial I appoint/' 

The fecond fe&ion ena&s, " That on bills of foreclofure 
brought in equity for the payment of the money, or in default 
thereof for the recovery of the premifes, fuch court of 
equity, upon application of the defendant having a right to 
redeem, and upon admiflion of the plaintiffs right, may, 
before hearing, make order therein, as if the caufe had been 
brought to a hearing, igc. 

Provided, " that this a£l (hall not extend to cafes where 
the right of redemption is controverted or the money due not 
adjufted, nor to prejudice any fubfequent mortgage." 

A judge made an order, purfuant to this a6t, to ftay the 
mortgage?* proceeding in ejeft men t, upon bringing princi- 
pal, intereft, and cofts, into couit \ and a rule was made to 

N 4. make 
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Of Proceeding to recover Prernifes by a Mort- 
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make the order a rule of court nifi taufL But it afterwards 
appearing to the court, that notice had been given by the 
mortgagee to the mortgager, that he infifted upon payment of 
two bonds, which were a lien upon the eftate, the cafe was 
adjudged to be out of this a£t, and the rule nifi was dif- 
charged. Barnes 177. 

Motion to flay proceedings in ejectment, on payment of 
mortgage-money and cofts, purfuant to this ad ; on (hewing 
caufe the plaintiff produced an affidavit, that the mortgagee 
had been at great expence in neceffary repairs of part of the 
premifes in his poffefSon, (the ejectment was brought for 
the refidue) and therefore prayed, that the prothonotary might 
be directed to make allowance for fuch repairs. Per eun 
The rule muft follow the words of the ftatute. The pro- 
thonotary will make ju ft allowances and deductions. Barnes 
176. 

Rule on [flat. 7 Geo. 2. to {hew caufe why proceedings 
fliould not be (laid, on payment of mortgage- money and 
cofts, was made abf.ilute; the leffors of plaintiff, affignets 
of the mortgagee infilled to be paid a bond, and a fimple 
contract debt due to themfelves in their own right. Per 
cur. A bond is no lien in equity, unlefs where the heir 
comes to redeem. Barnes 182. 

In Mich, term, 20 Geo 3. B. R. a cafe was referved from 
the Oxford circuit, refpedting a mortgagee's getting into the 
receipt of the rents and profits of the eftate. Cafe was this, 
The plaintiff obtained a leafe of the premiffes from H. 
I January, 1772, for twenty years, rendering 40/. rent, 
payable the 12th of May. In May 1772, H. mortgaged to 
the defendant G. The leffee entered at the commencement 
of his term, and had paid all the rent to H. except 28/. 
Afterwards, in Nov. 177&, H. became a bankrupt, the faid 
28/. being due to him for rent from the plaintiff; and more 
than that due from the bankrupt to the defendant G. for in- 
tereft on the mortgage. 31 December, Notice was given to 
the plaintiff cf the bankruptcy of G. and a demand of the 
rent due made by the affignees ; and on 13/A January fol- 
lowing, notice was alfo given to the plaintiff of the mort- 
gage, and a demand made of the faid rent in arrear by the 
defendant G. the mortgagee 5 which not being paid, P. the 
other defendant, by the direction of G* diftrained for the 
faid rent, and gave notice. On which the plaintiff brought 
3 trefpafs j 
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Of Proceeding to recover Prcmifcs by a Mort- 
gagee. 

trefpafs ; and the court held, that the mortgagee had the 
legal intereft in the premises ; and that, after notice being 
given by him, he might diftrain for the rent due, and not 
paid to the mortgagor before notice, to fatisfy the arrears of 
intereft due to him on the mortgage. Mofs v. Gallimcrt and 
Pyott. 
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Of amending the Declaration in Eje&ment, 
flaying Proceedings, confolidating Declara- 
tions, &c. 

IN the declaration delivered to the tenant in pofTeffion, 
the /aid James* inftead of John, wasTaid toertter by virtue 
of the demife \ and the court refufed to amend it, for they 
confidered it as procefs : and Mr. juftice Wright cited a cafe, 
ML 15 Geo. 2. where the premifes were laid to lie in 
Twickenham and IJleworth* or one of them ; and the court rc- 
fufed to let the plaintiff amend by ftriking out the disjunc- 
tive words. Stra. 121 1. 

But if the declarations delivered be right, it feems, that 
they will be a fufficient warrant to amend the declaration 
on record by. Vide 2 Ld. Raym. 896. 

The term in ejectment being near expiring it was amended, 
without any confent* from five years to ten years. Oates v. 
Shepherd? Stra. 1272. But vide Salk. 257. iF the term expires, 
pending the fuit, it cannot be enlarged without con fen t. 

But where a caufe was hung up fo long by agreement, 
on fpecu) verdict, that the term expired, the court would 
not let it be enlarged. Anon. 

Declaration in ejectment amended by making the verbs in 
the plural number, they entered* inftead of he entered* be. 
Stra. 807. 

On a rule to fliew caufe, why a declaration in ejeftment 
fhould not be amended on payment of cofts, by altering the 
time of the demife, where the plaintiff had been barred by a 
fine from bringing a new ejectment, the rule was made ai- 
folute. Burr, 4 pt. 2446. 

Ten declarations on the fame demife were delivered for 
ten houfes in Steyning in Suffix* in the occupation of tin 
per/on s ; and on motion to con fol id ate them, and put them 
all in one iflue, upon fuggeliion that the title was the 
fame in all, the court refufed it; for they faid the leffor 
might have fued them at ten different times, and it would 
be obliging him to go on againft all, when perhaps he might 
be ready in fome of them only. Stra. 1149. 

But in C. B. on motion to confolidate Jixteen ejeflments 
in one, after fixteen fevera) i flues joined, and though it was 
urged for the plaintiff that the i flues were delivered and 
paid for a long time ago, the court held, that it was ne- 
cefTary for the defendants to pay for the iflues to prevent 
judgment, and ordered the cje&ments to be confolidated. 

N. B. Each declaration contained a large number of 
mtiTua^es, and they were word for word the fame. Had 

each 
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each been for one me flu age only, the plaintiff might have 
tried them feparately. Barnes 176. 

Proceedings were ftayed till the leflbr of the plaintiff 
(hould give fecurity for the cofts, [his refidcnce being in 
Ireland ;] although this ejectment was brought under the 
direction of the court of Chancery, and 40 /, fecurity had 
been already given there. Burr. 4 pt. 1177. 

If the leffor of the plaintiff is an infant, the court on motion 
will oblige him to name a good plaintiff who will be an- 
fwerable for cofts. &7ra. 694, 932. Barnes 133. 

If a fecond ejectment is brought, the cofts of the firft not 
being paid, the court on motion will ftay proceedings therein 
till thofe cofts are paid* Lord Ctnyngfiy's cafe. Stra. 548. 
Ibid, 1 152. So proceedings ftayed in error, and a fecond 
ejectment, the plaintiff not being able to (hew that the writ 
of error was brought with any other view than to keep off 
the payment of cofts. Stra. 554. 

But where the plaintiff in ejectment having declared on 
one demife, to which not guilty was pleaded ; but after- 
wards finding it neceffary to add another demife of truftees, 
he delivered a new ejectment on the double demife ; and on 
motion to ftay proceedings on the laft, till payment of cofts, 
and for notice where the leffors were to be found, [ground- 
ing the motion, as to the firft part, on Lord Cenynjby'% 
cafe ; and as to the latter, on the common cafe of a qui tarn ; 
becaufe here the leflbr was to enter into a rule] — The court 
granted the laft part ; but as to the cofts, they faid, it was 
never done but where it appeared the party was vexatious, 
or had run the defendant to a great expence, as was Lord 
Conyngjby's cafe, who came for a trial at bar on his new 
ejectment, after the former caufe was ready for the bar, 
which was a matter of mere favour, in which they might 
make their own terms. Short v. King. Stra. 68 1. 

The leflbrs of plaintiff delivered three ejectments in C. B* 
and two in B, R, for the fame tenements, and made the 
defendants attend at five affizes, but countermanded in time 
to fave cofts ; and on application to ftay proceedings in the 
laft ejectment, till cofts paid of the former, on account of 
the vexation, — The court would not do it, inafmuch as 
cofts were not demandable by the rules of the court. Stra. 
1099. 

Of 
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Of making up the -nifi prius (Record in £je&«- 

-mer*t> 

IF the tenant, or landlord appears, the plaintiff having 
•got the -plea and ruLe, muft draw up the iffue, entitling 
it of the fame term as the .plea is of; then copy the content 
•rule, and annex the rfarae to the iffue ; indorfe thereon the 
notice fqr trial, and deliver the >(ame to the defendant's at- 
torney, charging 4 d. perBxe&t 5 and .arfo for entering the 
iplea and eon fen t rule. The defendant's attorney muff pay 
for rhe iffue, or the plaintiff may fign judgment. 

The. nijS prius records in eje&ment are mad« up in the 
Tame manner as ntfi , prius records in othter actions, for which 
fee the firft volume, obferving the diftin&ion between, pro- 
ceedings by original and by bill. ? 

If the plaintiff, after iiTue, and before the trial, enter 
into part, the defendant may, at the aflizes, ple?d this a* a 
plea puis darrein continuance, in bar to the, plaintiff's a&ion ; 
but it is at the difcretion of the juftices, whether they will 
-receive it ; but if they do, it flops the trial, and the plain- 
tiff is not to reply to it at the affizes.; but the judge is to 
return it as parcel of the record of nififrius. Yelv. 180. 
Cro, Car, 261.' 

The plaintiff" has a right to proceed, both fpr the pof- 
feflion and the trefpafs ; and therefore the death of the let- 
ter [though only tenant for life] is no abatement; but if 
the plaintiff, in fuch cafe, infift to go on, the court will 
oblige him to give fecurity for payment of the cofts,.in cafe 
Judgnxentigoagainft him. Stra. 1056* 
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Q£ th* lfri«Mft Eje&oMftt* and of Judgment 
agauoA the tii/to/ Epttor for apt cpafoffing, 

IF oa tta Ariel! the defendant mH<.nfet appttuv and QbnMn 
kafty, entry, andoufttPy the court is tot call th« defend aioft to 
confers,. SSTic. and his. att&rauy, if h* b« within, tfe& rub v 
and than tO'Call th&pkirrtiffi and nonfuib hrim- ; and pisaje tor 
haw it tmtorfod: o» the pofl*&> that the nofifui* was foB not . 
confeffing //*//, entry and oufter y and thexv upper tic retof ft o£ 
the pojlea, judgment will be given againft the eafual ejeflor 9 
becaule the defendant has not complied with the terms of 
the rule y upon which the court admitted him to be the de- 
fendant. Afterwards, on application to the majler or pro- 
tbonotary, cofts will be taxed upon the rule for confeffing 
leafiy entry and oufter ; and if the fame are demanded of the 
defendant, and he refufes to pay them, the court will, on 
motion and affidavit of fuch refufal, grant an attachment 
againft him. Salk. 259. 

' If there be feveral defendants, and fome of them do not 
appear and confefs, according to the old method, a verdi& 
was to be taken for them. And the pojlea was indoried, 
that the verdidl was for them becaufe they did not confefs j 
and then the plaintiff, upon the return of the poftea y had 
judgment againft the eafual eje&or for fuch lands as were in 
the poffeffion of thofe who did not confefs. Claxmore v. 
Searle & al\ Ld. Raym. 729. 

But it is faid in Salk. 456, that by a rule made 4 Ann. in 
B. R. In fuch cafe the plaintiff (hall go on againft thofe 
who will confefs, and (ball be nonfuited as to thofe who 
will not confefs; but the caufe of the nonfuit {hall be ex- 
preffed on the record ; and then upon the return of the 
poftea, the court being informed what lands were in the 
poffeffion of thofe defendants, judgment fhall be entered 
againft the eafual ejeftor as to them. Mr. Butter in his nifi 
prius fays, that he could find no fuch rule in the printed 
book. And that in the cafe of Ellis v. Knowles, E. 7 Geo. 
2. C. B. 1 Barnes 118. upon the above precedent of Clax- 
more and Searle & af^ judgment was given, on motion, 
againft the eafual ejedor, as to fuch of the defendants as 
were acquitted at the trial for not confeffing, as appeared by 
indorfement on the poflea y which feems to be the right way. 
fide Bull. Ni. Pri. 98. 

A rule was made to (hew caufe, why a non profs for not 
(U^feffing leaft, entry and ouftery fliould not be fet afide, 

there 
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Of the Trial in Ejectment* and of Judgment 
againft the cafual Ejeftor for not confeffing, 
&c. 

there being a material variance between the iflfue and the 
record ; the defendant therefore did not confefs. Per cur. 
Confeffion would not have been a defence ; -defendant might 
bave afterwards moved to fet afide theverdid for the va- 
riance ; the non-profs is regular ; but let it be let afide en 
payment of cofts. Barna 175. 
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Of Proceeding againft the Plaintiff nonfuited 
at the Trial, and of the Plaintiffs recover- 
ing his Cofts of a Nonfuit for not confefling, 
&c. 

IF a verdifi is given for the defendant, or the plaintiff is 
nonfuited for any other caufe than for the defendant's 
not confefling leafe, tntry and oufter % the defendant muft pro- 
ceed to tax his cofts on the poftea as in other adions, and 
fue out a capias ad fatisfaciendum againft the plaintiff; and 
if upon (hewing the faid writ under feal to the leffor of the 
plaintiff, and ferving him with a copy of the rule by con- 
fen t to confefs leafe^ entry and ou/ier, the leffor of the 
plaintiff does not pay them, the court will grant an attach* 
ment againft him. 

If the plaintiff is nonfuited, he may pay the cofts to 
which of the defendants he pleafes. Stra. 516. 

The plaintiff" in eje&ment is a meer nominal perfon, and 
truftee for the leffor ; and therefore he cannot releafe the 
a&ion, without being guilty of a contempt ; or if an ad ion 
for mefne profits after recovery be brought in his name, and 
he releafes it, he may be committed for a contempt. 

So the cajual ejtfior is only a nominal perfon, and has 
no intereft in the premiffes* therefore a cofual ejUior cannot 
confefs judgment. Stra. 531. 

Defendant at the trial did not appear to confefs, &c. a 
nonfuit happened ; and afterwards the plaintiff's leffor, in- 
ftead of taking his remedy for the cofts taxed upon the 
common rule as he ought to have done, entered judgment 
againft the cafual cjedor, fued oat a fi. fa. againft the 
defendant's goods, and levied his cofts thereon, a&ing as 
fpeci«l bailiff himfelf. An a&ion being brought for this 
irregular levy in B. R. the defendant moved in C. B. to fet 
a fide the fi. fa. and the court ordered reftitution to be made, 
and the defendant's cofts to be paid by the leffor and his at- 
torney; and by confent the a&ion in B. R. to be difcon- 
tinued without cofts, and no other a£tion brought. Barnes 

J$2 f 
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Of the Verdidt, and Judgment in Ejcftment. 

AS the verdict is the ground of the judgment, it ought 
not to be entered for more land or different parcels 
than the defendant was found guilty of by the verdict; but 
a variance between the verdict and judgment occafioned by 
the mifprifion or default of the clerk rn entering the judg- 
ment, is not fatal, but hath been amended by the court af- 
ter a writ of error brought. — As where the plaintiff had judg- 
ment, " That he recover his term of a meffuage and ten acres 
of land, and the verdict acquitted the defendant quoad the 
land, [by which the judgment was larger than the verdict] 
and, becaufe it appeared to be the mifprifion of the clerk, who 
had not purfued the verdict which ought to have been his 
guide in making up the judgment, and no miftake in point 
of law in giving the judgment, therefore the party ought 
not to fuffer for his mifprifion, fince the ftatute of 8 H. 6. 
€. 12. gives the judges, in affirmance of their judgment, 
power to amend and reform what in their difcretion feems 
to he the mifprifion of clerks. 

If the plaintiff has a verdict for all,- the entry of the 
judgment is, that " the plaintiff recover his term againji the 
defendant of and in the premijjis aforefaid," and till the ftatute 
5 ef 6 W. fcf M . took away the capiat ur fine, there ufed to 
be alfo judgment quod cafiatur. Carth. 390. 

But if the judgment in ejedhnent be entered, " that he 
recover pofleflion of the term aforefaid," this is as well as if 
it had been, " that he recover his aforefaid term," becaufe 
both fignifythe fame thing, the pofleflion itfelf being to be 
recovered on the habere facias pojfejjionem. Law of Eject. 

And hence it is-, that if the term expires pending the fuir, 
the plaintiff cannot recover the pofleflion, becaufe the court' 
cannot give the plaintiff judgment for the land ; when it 
appears upon the face of the record that his title to it is 
determined, yet he (hall have his judgment'for damages be- 
caufe the trefpafs ftill remained. Sav. 28. Co. Lit,' 2%$. 

If the defendant be acquitted of part, and judgment be 
entered quod def fit quietus quaad, &V. that part whereof he 
is acquitted ; this is error, becaufe the judgment in this 
action is not final as in the writs of right, and the judg- 
ment in this action doth not protect the defendant from 
any further fuit, but only quits againft the title fet up by 
the plaintiff in that action; but fince it appears that the 
plaintiff's demand was groundlefs as to that part whereof 
the defendant was acquitted, the judgment; as to that part 
muft be fet down to be quod def eat hide fine die. The 

plaintiff 
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plaintiff as to that having no further Caufe to detain him 
longer in court. Cro. Eiiz. 763. 

If one of the defendants die after a verdict, the plaintiff 
(hall have judgment againft the furvivors, on his fuggefting 
the death of one on the roll, but then the judgment muft 
be entered as to the perfon deccafed, quod quer. nil capiat. 
Moor 469. Cro. Car. 513. 14. Jon. 401. Law Ejzdt. 
97.8. 

If ah' ejeflment be brought againft baron and feme, and 
the plaintiff hath a verdidt agajnft both, and before judg* 
ment the hufband dies, the plaintiff inay, ou the fuggeftion* 
have judgment againft the wife; not only beeaufe this is a 
trefpafs committed by .the wife, and that therefore fhc is 
punifliable for her own* aft, which is injurious to another; 
but beeaufe, where the: wife is found guilty of the ejedtment* 
(he muft have obtained that in lawful poflcfllon, either jointr 
ly with her hufband, 'and then it furvives, or elfe fhe had 
the Whole p&fleflion In her own right ; and in either cafe the 
plaintiff ntey punifh her, and recover the p&fleflion, which 
is wholly in her on the death of her hufband. Rol. Rip. 14. 
Cro. Jat. 356-* 

It was fornierly held, that if a demife viras laid in the de- 
claration for a longer term fha^n the Jeffor had in te reft in the 
premifes, the plaintiff cpuld not recover, . Per Hale. Tr* 
27 Car. 2. .But upon an* objection made at ni.pri. where 
the demife was laid for z longer term than the.Ieflbr had. 
titlej and. 2i*f. 140? .Brown 133. were cited in fupport 
of it,' lord Mansfield faid, "there is nothing in the ob- 
jeftion, for if the lefibr have* a title* though but for a w$ek* 
he ought to recover ; for the true queftion in eJG<Hm'6nt is t 
who has the poffeflory right/ Suppofe a perfon has an in- 
tereft for three jreais only, and fhould make a leafe for five f 
it would be good tor the three years. Bulk rii. pri. 106. 
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Of arrefting the Judgment in Ejedhnent, 

IF by any intendment a judgment in ejefiment after a 
verdid/can be made good, the court will do it. As 
where on error brought after judgment for plaintiff, that he 
recover his terms, when the declaration was on two feparate 
demifes, by two different leflbrs of the very fame premifes, 
and for the very fame term ; and though objefied, that the 
judgment being to recover his terms in the plural number, 
was wrong, as both the leflbrs could not have title to the 
fame premifes, at one and the fame-time, the court affirmed 
the judgment. And the chief juftice cited a cafe, Trim. 
4 55? 5 Gee. 2. Fijher and Hughes, where, upon three de- 
mifes, by feveral lefTora of the fame .premifqs, and Judgment 
as to two demifes, was entered for the plaintiff; and as 
to the other, for the defendant ; the objedion being, that 
there was judgment both for the plaintiff and defendant, 
yet the court held the .judgment right, i Wilf.j* 5. C. 
Stra. n8o. 

So, where, after judgment to recover his term, when there 
were two demifes of different lands, and error brought, and 
-objected, that the judgment being in the Angular number 
to recover his term, was wrong. Per cur. The judgment 
is to recover his term de et in tenementis preeditl, which red- 
dendo Jingula Jinguiis is well enough, for there is but one 
term in each part of the premifes. Stra. 835. 

But where on motion in arreft of judgment, the words in 
- the declaration, being one mefluage or tenement, which is 
too uncertain, as tenement is all a man holds, and after 
judgment, the (heriff cannot tell of what to deli vet poflef- 
fion, the court 'made a rule to flay judgment till caufe 
ftewn, and afterwards judgment was arretted. Bumes 

in- 

The ejedment was brought for one meffuage, with the 
appurtenances in the parifhes of A. or B. or one \ of them, 
and though after a verdid for plaintiff, judgment was ar- 
retted for the uncertainty. Barnes 184.- 

The Englijh notice at the foot of the declaration, was 
fubferibed by the nominal plaintiff, inftead of the cafual 
ejeflor, which the court held bad, and difcharged the rule 
for judgment. Barnes V]2. 

The fame cafe in B. -R. H. 2 Geo. 2. Barker v. MtrU 
field. 

After verdifi for plaintiff in eje&ment, and motion in 
arreft of judgment, becaufe the demife was laid on a day 
T not 
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t>( arrcfting the Judgment in Ejedtment. 

hot then arrived, held to be no objection. Burr. 4^; 

"59- .... 

The death of the plaintiff in eje&ment* is no ground for 

a motion to arreft the judgment. 1 Mod. 252. 

In eje&ment again ft two defendants, the declaration was, 
that be entered inftead of they entered ; and, on motion in 
arreft of judgment, the court at firft held it to be bad, but 
afterwards ordered it to be amended on the authorities of 
Cro* Jad 306. And plaintiff had judgment. Salk. 48. 

Trefpafs and eje&ment by original j motion in arreft of 
judgment upon a fault in the original [for a bad original is 
not helped by verdift ;] but the matter certifying there was 
no original at all, the plaintiff had judgment, though in 
his declaration he recited an original. \ Mod. 3. 

The plea of the landlords and tenants, who had appeared 
with the filazer, and entered into the common rule, was 
left in the prothonotary's office, entitled with the true name 
of the caufe ; but, by miftake, in the plea was inferted the 
name of the plaintiff's UJfor (as complaining) inftead of 
that of the nominal plaintiff; upon which the attorney^ 
conceiving the plea to be a nullity, figned judgment again ft 
the cafual eje&or j which judgment, upon application to 
the court, was fet afide with cofts. Barms 191. 

Where judgment is obtained againft the cafual eje&or* 
and a trial is not loft, the courts will, on the defendant's 
application, his payment of cofts, and entering into the 
common rule, to confefs leafe, entry, and oufter, fet afide 
fuch judgment in ejeftment, (as well as in oJther actions) 
2nd not put the tenant to the charge, inconvenience, and 
hazard of recovering back his pofTeffion, by another ad ion 4 
tor*. 975. 

There is no diftin&ion between a judgment in eje&ment 
upon a ver ditty and one by default ; in the former, tbs 
plaintiff's right is found, in the latter, confefled. Bum 
4^.667. . 

A regular judgment in ejectment may be fet afide in B. R, 
*nd.C,£. Straps. 1 
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Of Execution in Ejectment. 

IF the plaintiff has judgment to recover his term, he may 
enter without fuing out an habere facias pofftffionem\ for 
where the land recovered- is certain, the recoveror may 
enter at his own peril, and the affiftance of the fheriff is 
only to prefer vc the peace. 2 Sid. 156. 1 Rol. Rep. 213. 
Noy 71. Palm. 263. 

But although, after judgment, the plaintiff is entitled to 
and may fue out an habere facias poJfefJionem y yet if he negltft 
to fue out execution within a year after the judgment, 
he muft bring a fcire facias to revive the judgment * as in 
other cafes, otherwise the court will award a reftkution 
quia erronice emanavit. 

The defendant in ejeftment died, and a fcire facias went 
out againft the tertenants of the land, which was demurred 
unto, for that the heir was not named, nor was it ailedged 
that any ftrangers had intruded ; but the court ruled it 
well, for the heir may come in as tertenant. Sid. 317. 2 
Keb. 143. But for this, vide Cro. Car. 295, 312. Cro. 
Jac. 506. 2 BroUfft 145.. 

In ejectment, there was judgment againft the teftator, 
and zfci.fa. againft the executor, without naming him 
terre-tenant; and it being objected, that in ejectment the 
defendant is fuppofed to be a diflfeifor, and that the lands 
defcend to his heir at law, the plaintiff took out a new 
fcire facias , and amended the fault. Cartb. 2. 

Judgment was for two mefiuages, and, after the year, a 
fcire facias upon it recited a judgment of one mefiuage 
only ; to which nul tiel record being pleaded, it was moved 
to amend it. But denied. For there may be fuck a judg- 
ment j and this does not appear to be erroneous upon the 
face of it. 6 Mod. 310. 

But if the plaintiff hath a judgment, with ftay of ex- 
ecution for. a year, he may, after the year, take out hit 
execution without the fcire facias* becaufe the delay is by 



* It feems to have been doubted, whether a fci. fa. lay to 
revive a judgment in ejectment after the year, becaufe by the 
common law it lay only in real actions; and at the time of 
Weftm. 2. c. 45. which extends it to perfonal actions, the term 
9r poffejfwn was not recovered in the action of ejectment ; bat it 
feems now 'agreed, that a fcire facias lies to revive the judgment 
in the action after the year, as well as in others. Sid. 351. 1 
$af&. 258, Ld. Ray. 806. Comb* 250. 2 Keb. soy. Skin. 427. 

confent 



Of Execution in Eje&ment* 

con fen t of parties, and in favour of the deFendant; and 
the indulgence of the plaintiff Qiall not turn to his pre- 
judice, nor ought the defendant to be allowed any ad- 
vantage of it, when it appears to be done for. his ad- 
vantage, and at his inftance. RoL Rep. 194. Salt. 258, 
6 Mod. 288. Barnes 132. i Barnes 165, 166, 172. Stra. . 
300. '* ; • , * 

But itfeems this delay of execution, being only the com- 
promife or agreement of the parties, is never entered on 
the roll ; and therefore, after the year, the plaintiff ought 
to move the court for a fcire facias y leaft the execution 
fliould be fufpended quia erronice after the year, without the 
fcire facias. Keb. 783. 6 Mod. 288. and the above au- 
thorities; . 

So if the defendant brings error after the year," after judg- 
ment given, aftd afterwards becomes nonfuit, the defend- 
ant in error may fue out execution without a fcire facias. 
Ld. Raym. 807. Cro. Eh 416. 5 Co. 88. 

But if there is an injunclion out of Chancery^ he cannot take 
out execution after the year, without a fcire facias ', becaufe 
the courts of law do not take notice of Chancery \njunclions % 
as they do of writs of error; for the latter is a judicial 
proceeding, appearing to them upon record; whereas, an 
injunction is not a matter of record, fo as the court can take 
notice of it. Stra. 301. 

But iii the cafe of an injunclion, the party may take out 
his execution within the year, and continue it down by 
vie. non mijit breve, and it will be no breach of the injunc- 
tion, which is only to prevent an actual execution. Salk. 
322. pi. g. 6 Mod. 388. 

The plaintiff may enter, pending a writ of error ', upon a 
judgment in ejeftment, if he finds the poffeflion empty ; 
for the writ of error binds the court, but not the party. 
But then he muft take care that he do not enter with force. 
Badger v. Lloyd. Holt 190. Ld. Raym. 808. 

After verdict for plaintiff, motion for leave to take out 
execution againft the cafual cjedtor, non obJlanU a writ of 
error brought by the defendant. Rule discharged. Per cur. 
In cafes where the landlord is admitted to defend without the 
tenant, the reafon for judgment again ft the cafual ejeftor, 
per ftatute, is, that under it, after an end of the fuit, plain- 
tiff may obtain poffeffion of the premifes fued for, which 
he could not do by vrrtue of a judgment againft a perfon 
out of poffeffion. But where a writ of error is brought, 
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Of Execution in Ejedtment. 

there is not the leafl: reafon to give plaintiff leave to take 
poffeffion, till after a determination in error. Barnes 
208. 

No new eje&ment fhall be brought by the defendant after 
judgmenf again it him, till he has quitted the pofTefJon, or 
the tenants hav? attorned to the plaintiff, fo as he be in 
poffcfHon,.and the defendant out, §alk. 258. 

A writ of pofTeflion is to the following cffeA : 

GEORGE the third, &c. To the flieriff of 

greeting. Whereas A. B. lately in our court, b** 
fore us [or before our ju ft ices, if in C. B.] at 
tVeJlmlnfter^ by bill without our ipr/Y, and by the 
judgment of the fame court , [if by 'original f , fay by 
the judgment of the fame court] recovered againft 
C. D. his term yet to come of and in one mejuage 9 
&c. with the appurtenances, fituate, lying, and 
being at ■ . ■ . >■ * in your county, which E* F. 
on the - day of demifed to the faid 

A. to hold and enjoy to the faid vf. from the 
»■ ). ■ day of ■ ■ ; ■ then laft paft, unto the full 
\ end and term of ■ ■ years thence next enfu- 

ing, and fully to be compleat and ended ; by vir- 
tue of which faid demife, the faid A. entered up- 
on the faid tenements, with the appurtenances, 
and was poffefled thereof, until the faid C. after - 
terwards, to wit, on the—?—— day of — — in 
the ■ year aforefaid, with force and arms 

entered into the faid tenements, with the appur- 
tenances, and him the faid A. from his farm afore* 
faid ejecled, put out, and amoved, his faid term 
therein not being expired; and him fo ejected, 
put out, and amoved from, his pofieflion of his faid 
farm, hath withheld, and {till doth withhold, 
whereof the faid C. is convided, as appears to us 
upon record. Therefore, we command you, that 
without delay you caufe the faid A, to have 
his poffeffion of his farm aforefaid, yet to come of 
and in the tenements aforefaid, with the appur? 
tenances, and how you (hall execute this our 
writ, make appear to us [oj* tQ our juflices] at 

LYejlminjUri 
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Of Execution In Eje&ment. 

Weftminfler* on, lie. [the return] and have' thea 
there this writ. 

Witnefs, ferV. 

For other forms, fee the various books of entries. 

The writ of pofleffion has relation to its tt/le, though it be 
not adually fued out till after the death of the lelTor of the 
plaintiff - 9 yet if tefted before his death it is regular. Burr. 
4 p. 1971. 

The words of the writ are quod habere facias po£effionem\ 
fo that there muft be a full and a&ual pofleffion given by 
the fheriff, and confequently all power neceffary for this 
end muft be given him ; and therefore if the recovery be of 
a houfe, the (her iff may juftify breaking open the door, if 
he be denied entrance by the tenant, becaufe the writ can. 
not be otherwife executed. 5 Co. 91. b. Law of Eje&m. 
108. 

The fheriff is to give poffejfun^ upon the plaintiff" s Jhewing y 
and at the plaintiff's peril ; who is, at his peril, to take 
pofleffion of no .more than he is intitled to. Vide Burr. 
4 pt. 2673. 

An iffue has been dire&ed to try whether the fheriff had 
delivered pofleffion properly according to the recovery. Ibid. 

If plaintiff recovers feveral mefluages in the pofleffion of 
different per fons, the (beriff muft go to each houfe, and de- 
liver the pofleffion thereof j and this is done by turning the 
tenants out of each of the houfes ; for the delivery of one 
meffuage in the name of all, is not a good execution of tho 
writ ; becaufe the pofleffion of one tenant is not the pof- 
feflion of another ; but each hath his feveral pofleffion. 
Law of Ejeclm, 108. 

If the iheriff turns out all perfons he can End in the houfe> 
and gives the plaintiff, as he thinks, quiet pofleffion ; and, 
after the fheriff is gone, there appears fome perfons to be 
lurking in the houfe, this is no good execution ; and there- 
fore the plaintiff (hall have a new habere facias poffeffimem \ 
becaufe he never had execution. Upton v. IVelk, Leon. 145. 

If the execution goes to the fheriff for twenty acres, the 
fheriff muft give twenty acres, according to the common 
eiiimation of the country where the lands are. Roll. R f p 9 
410. 
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Of Execution in Ejeftment. 

If the recovery is of land, and the plaintiff demanded 
more than he recovered, the fheriff ufed formerly to give 
poffeffion of one or two acres in the name of all, which the 
plaintiff recovered, in order to be fafe from an afiion of 
trefpafs, by giving that which was not recovered ; but now, 
at this day, in the cafe of recovering lefs than was demand- 
ed, the plaintiff ufually gives the Iheriff fecurity to in- 
demnify him from the defendant ; and then the {henff gives- 
execution of all which the plaintiff demands under his 
judgment. Law of EjeSf. no. 

Judgment was for one meffuage, and the fheriff delivered 
poffeffion of two [as it was faid J a lath and plaifter being 
run up in the middle of the meffuage, and occupied by two 
families, held a good execution. 

Ejectment was for five eights of a cottage, and the fteriff 
gave poffeffion of the whole to the plaintiff, who was tenant 
in common. Per cur. This is wrong, the writ ought to 
have purfued the verdift; let there be a rule upon the (heriff 
and the leffor of plaintiff, to reftore the tenant to three eight 
parts of the premifes, otherwife he will be forced to bring 
another eje&ment for the fame. 3 JVtlf. 49. 

A moiety may be recovered in ejectment for an entirety. 

A rule was made for the leffor of plaintiff and his attor- 
ney, to pay the tenant his cofts of the application, and rt+ 
ftore his goods, they having entered a general judgment, 
and taken out a general writ, and thereby taken poffeffiou 
of the whole premifes and removed the goods, when the de« 
fendant had pbtained a rule to defend for two thirds. Barnes 

A judgment irregularly obtained was fet afide, and the 
poffeffion given upon the execution ordered to be reftored. 
But the leffor of plaintiff (who held the poffeffion) abscond- 
ing, the rule became ineffe&ural — whereupon it was moved, 
on behalf of the late tenants, for a writ of reftitution, which 
' the court awarded accordingly. Barnes 178, 

• In ejectment after a verdidr, and writ of error allowed, if 
no recognizance is entered into, nor bail put in, the plain- 
tiff may i'ue out his execution. Suppl. to 2 Barnes 30. as to 
hfil on error in ejeftment. Vide the flat. 16, 17 Car. 2. c. 8. 
and 4 Bupr. 2501. and fofi title Bail in error } where rccjui- 
fite, - 
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Of quieting the Plaintiff, and of relieving him 
when his Poffeffion is difturbed. 

THE writ of execution in ejedment is only returnable 
at the inftance and election of the plaintiff, for the 
court will not dired the writ to be returned at the inftance 
of the defendant ; which feems to be left to the choice of 
the plaintiff, that he may take what is mod for his advan- 
tage, in order to have the full benefit of his judgment ; 
and the way to that is, to fuffer him to renew the execu- 
tion at his pleafure, till a new execution be had ; but he 
cannot renew execution after he has once procured the 
writ of poffeffion to be returned and filed ; becaufe it then 
appears on record, that the plaintiff hath had the benefit of 
his fuit, and then to award a new execution would be ailum 
ogtrty and consequently fuperfluous ; and therefore the court 
will never oblige the fheriff to make a return, but at tho 
plaintiff's defire. RoL Abr. 386. 2 Keb. 245. RoL Rep. 
353- lA.Raym. 252, 346, 482, 718, 725, 1072. Cartb. 
496. Salt. 260. pi. 1. 5 Mod. 443. 

If the writ is once returned, though not filed, it feems 
no new habere facias (hall iffue, becaufe when the return is 
made it becomes a record, which the court then is entitled 
to. 2 Brown 216. 

When the writ is not returned, in order for a new writ t 
there muft be a fuggeftion* that vicecomes non mi/it breve - y 
but this new writ cannot iffue, till the return of the fir ft 
writ is out} becaufe till that return is paft non conflat to the 
court, but that the fheriff may do his duty, and the plaintiff 
thereby have the full benefit of his judgment, and fo no 
new writ neceffary. Palm. 289* 

The writ is not executed, nor the execution corpplear, 
till the fheriff and his- officers are gone, and the plaintiff 
left in quiet poffeffion. If the officer is difturbed in the ex- 
ecution of the writ, on affidavit thereof, the court will grant 
an attachment againft the party, whether the defendant or 
a ftranger, becaufe the writ is the procefs of the court, and 
the difturbance is a contempt of its authority. 6 Mod. 27* 

But after poffeffion once given, and a difturbance thereof, 
the law makes a difference where the plaintiff is turned 
out by the defendant himfelf, and where by a ftranger : If 
by the defendant, and the writ not returned, the plaintiff 
may have a new habere facias or an attachment, becaufe the 
defendant himfelf (hall never keep that poffeffion j which the 
plaintiff is entitled to, and has recovered by due courfe of 
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Of quieting the Plaintiff, and of relieving him 
when his Pofleffion is difturbed. 

law ; but if he is turned out by a ftranger after execution 
executed, the plain tifPXs put to his new a&ion upon an in- 
dictment of forcible entry, where the force will be punifljed, 
becaufe the title was never tried between the plaintiff and 
a ftranger ; and the ftranger may claim the land by title 
paramount the plaintiff, or he may come in under him, and 
then the recovery and execution in the former ad ion ought 
not to hinder the ftranger from keeping that pofleffion which 
he may have a right to ; and if the law were otherwife, a 
plaintiff, by virtue of an habere facias, might turn out his 
own tenant, who came in after execution executed ; where- 
as the pofleffion was given him againft the defendant only, 
and not againft others not party to the fuit. Ratdiffv. 
Tate. Keb. 479. '** ' 

In the cafe of Fortune and Johnfon, on motion for an at- 
tachment againft Johnfon, for ejecting the plaintiff who had 
been put into pofleffion by an habere facias, the court made 
no rule, becaufe it appeared that Johnfon claimed under an 
elder judgment, and it was title againft title, and therefore 
left them to take their oourfe at law. Style. 318. 

The plaintiff had judgment, but by agreement afterwards, 
the defendant was to hold for the refidue of his term, and 
accordingly held for fbme time j then the plaintiff took out 
an habere facias, and executed it; upon which the defendant 
moved for reftitution on the agreement, which the court 
refufed, and left him to his a&ion on the agreement, for 
the judgment was ruled absolutely ; but if the judgment 
had been with a ceffat executio till fuch a time, there if the 
plaintiff takes out execution within the time, the defendant 
(hall have reftitution, becaufe the judgment was entered 
With the limitation. Style 408- Law of EjecJ. xi 3. 

But quare, how does this appear to the court, fince it 
feems a ceffat executio is never entered on the roll.? The 
difference feems to be between a judgment by confeffion, and 
en verdicl, where the former is given with a ceffat executio ;' 
and there, if the execution is taken out contrary to the 
agreement, the court will fet it afide, and punifh the attor- 
ney : but where judgment is given on verdicl, the verdid is 
the foot and ground of the judgment, and the court will 
not take notice of agreements between, the parties, but leave 
them to their remedy. ' J 

Of 
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Of bringing a new or fecond Ejeftmcnt. 

ONE great advantage attending this action is, that a 
man may have a remedy toties quoties, in being allow- 
ed to bring as many ejectments as he pleafes [10 Mod. i.] 
which has fometimes proved a great mifchief, but is ft ill 
without remedy ; for though it has fometimes been attempt- 
ed in chancery, after three or four ejectments, by a bill of 
feace to eftablifh the prevailing party's title, yet it hath al- 
ways been denied to alter the courfe of law, for that every 
termor may- have an ejectment, and every ejectment fuppofes 
a new demife, and the cojls in ejectment are a recompence 
for the trouble and expence to which the poffeflbr is put. 
But where the fuit begins in Chancery for relief touching 
pretended incumbrances on the title of lands, and the court 
has ordered the defendant to purfue an ejectment at law, 
there, after one or two ejectments tried, and the right fet- 
tled to the fatisfaction of the court, the court hath ordered a 
perpetual injunftion againft the defendant, becaufe there the 
fuit is firft attached in that court, and never began at law, 
and fuch precedent incumbrances appearing to be fraudulent, 
and inequitable againft the poffeflion, it is within the com- 
pafs of the court to relieve againft it. 

If one has a verdict in ejectment, and cofts taxed, and 
an attachment iffues for the nonpayment of cofts, the de- 
fendant (hall not have an ejectment in the fame court 
againft the plaintiff till thofe cofts are paid, but he may 
proceed in another court ; and the reafon is, becaufe the 
court will have obedience paid, to their rules; but another 
court cannot take cognizance of the' rules of a diftinct 
court. Sid* 279. 8 Mod* 225. Stra. 548. 554.. 681. 2 
Stra. IT52. 

But where H. brought an ejectment in C. B. and at the 
affizes was nonfuited, and cofts were taxed on the nonfuit, 
and' then he brought a new ejectment in C. B. and upon a 
rule being there made to ftay proceedings till the cofts bf 
the firft nonfuit were paid, he brought an ejectment in 
B. R. that court ftayed proceedings there alfo, upon pro- 
ducing the ru}e of the court of C. B* and made a like rule 
there. 2 Barnes 107. 

No new ejectment (hall be brought by the defendant after 
recovery againft him, till he has quitted the pofleflian, or 
the tenants have attorned to the plaintiff; fo that he be in 
pofleffion and the defendant not. Salk* 258. pi 12, 

The 
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Of bringing a new or fecond Ejeftment. 

The court would not ftay proceedings in one eje&ment 
till the event of another was determined. Barn. K. B. 47. 

But proceedings in a fecond eje&ment were ftayed till 
the fpecial verdift in the former was determined. And* 
298. 2 Stra. 1105. 
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Of recovering the mefne Profits. 

BEFORE the time of Hen. 7. plaintiffs in ejectment 
did not recover the term ; but until about that time 
the mefne profits accruing* to the eje&or were the meafure of 
the damages given the ejefted. So that by the old law and 
pra&ice in ejeftment, the plaintiff recoyered nothing but 
damages, no term was recovered ; but when it became 
eftab lifted that the term fliould be recovered, the ejefiment 
was put into the form of a real a&ion; the, proceeding was 
in rem. and the thing itfelf ; the term only then was r?co-r 
vered, and nominal damages, but not the mefne profits \ 
whereupon' a mode of recovering the mefne profits [after the 
eje&cnent had been tried, and the plaintiff had recovered 
pofleffion] in an. a&ion of trefpafs was introduced, and 
grafted upon the prefent fi&ion in eje6tn\ent; and the ac- 
tion of trefpafs for the mefne profits is put in the place of 
the eje&ment at Common law,- which was a true, and not a 
fiditious a&ion, and nothing more than an a&ion of tref- 
pafs, Fido' $ Wilfi 120. and Jflin v. Parker* Burr. 4 pt. 
688; ' 

Adiona for mefne profits tend to .create double expence; 
the plaintiff fliould be ready at the trial of ejectment to 
prove his damages. Barnes. 87. 

It was fettled by all the judges in Jflin v. Parker •, 32 Geo. 
2. on a cafe referved, that in trefpafs again ft the tenant in 
pofleffion for mefne profits, either by the lefTor or the nominal 
plaintiff, after a" recovery in eje&ment, the plaintiff need 
not prove a title; but it is fufficient to produce the judg 
ment in eje&ment, and the writ of pofleffion executed, and 
to prove the value of the profits, and thereupon he fhall re- 
cover from the time of the demife laid in the declaration. 
Burr. 4 pt. 688, Barnes 472. 

Where the judgment was a gain ft the cafual ejeftor, and 
no rule entered into, the leflbr canhot maintain trefpafs for 
the mefne profits without an afiual entry — but alitor where 
the judgment is'againft the tenant in pofleffion; and he 
entered into a rule* for then he is eftopped. 051. Stra. 5. 

In cafe the plaintiff can prove his title accrued before the 
time of the demife, and prove the defendant to have, been 
in pofleffion, he fhall recover antecedent profits ; but then 
the defendant may controvert the title, which he cannot if 
the plaintiff goes for no longer time than is contained in the 
demife. Decojla and Atkins y per Byn % ch. juft. HiL +Geo. 
1. Bull. Ni. Pri. 87. 

But 
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Of recovering the mefne Profits/ 

But note: Should the plaintiff in an a£tion of trefpafi 
for mefne profits gO back for damages till the time his title 
accrued, and the defendant have been in pofleffion, he may 
prote& himfelf by the ftatute of limitations, from all da* 
mages, but for the laft fix years. Bull. Ni. Pri. 88. 

If the aftion be brought, after judgment by default, 
againft the cafual ejeftor, it is ufual for the plaintiff to re- 
cover the cofts of the ejedment, as well as the mefne pro- 
fits. Bull. Ni. Pri. 88. 

And in cafe the action be brought by the nominal plaintiff 
in eje&ment, the court on application will ftay the pro- 
ceedings therein till fecurity is given for the cofts. Agreed, 
Ibii. 

If one tenant in common recovers in ejedment againft 
another, he may have trefpafs for the mefne profits. 3 Wilf. 
118. . § 

The defendant cannot pay money into court. in an aflion 
for mefne profits after recovery in ejectment. %.Wilf 115. 
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Of the A&ion of Replevin. 

jf^l O O D S, &e. are only replevifable when they have 
VJT been taken by way of diftrefs ; and therefore replevin 
is a remedy grounded upon a diftrefs, being a re- deliverance 
of the goods or cattle diftrained to the firft poffeflbr, on 
fecurity giVeo by him to try the right, and to rc-deliver 
the things tli ft rained, if judgment be given againft him. 
Co. Lit. "145. 

The a£tron of replevin is of two forts ; k In the detinet* 
2. In the dttinuit, and may be brought in any cafe where, 
a roan has his goods or cattle taken from him by another, 
by way of diftrefs. 

Where the party has had his gpods re-delivered to him 
by the (beriff.upon a writ of replevin, or upon a plaint 
levied before Tvim, [which by the ftatute of Mar [bridge 52. 
Hen. 3. the {heriff may take out of the county court, and 
make replevin prefently] the a&ion is in the detinuit, where- 
fore hi detained the goods ', &c. but where the (heriff has not 
made fucli replevin, but the diftrainer ftill keeps pofleifion, 
the aft ion is in the detinet; wherefore he detains the goods, 
&c. However, of late years, no adion has been brought 
in the detiqet,' though there is much curious learning in the 
old books concerning it. 

The* advantage the plaintiff has in bringing an aftion of 
replevin in the detinet, inftead of an adtion of trefpafs dt 
bonis afportatisy is, that he can oblige the defendant to re- 
deliver the goods, to him immediately, in cafe upon making 
his avowry they appear to be replevifable ; but as he may 
more fpeedily have them delivered immediately after they are 
diftrained, by' application to the (heriff, the a&ion in the 
detinet has fell into difufe, and is never brought, unlefs the 
diftrainor has'efloined the goods, fo that the (heriff cannot 
get at them to make replevin; and then it may be brought 
in the detinet \ Whereupon, after avowry made, the plaintiff 
may pray that the defendant .gage deliverance ; or he may, 
upon the return of ehngavit to the pluries writ of replevin, 
have a writ to the (heriff, commanding him to take other 
beafts, &c. of the defendants in withsrnam; but then, if the* 
defendant, before the return of the withernam, appears to 
the writ of replevin, and offers to plead nan cepit, it (hall 
ftay the withernam \ for the defendant fliall not be con- 
4 eluded 
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Of the A&ion of Replevin. 

eluded by the return of the elongavit, becaufe the fheriffcafl 
make no other return, where he cannot find the thing to be 
replevied. 

The word withernam, is a term, which fignifics a fe- 
cond or reciprocal diftrefs, in lieu of the firft, which was 
efloined. The writ of capias in withernam, is a writ there- 
fore to the fheriff, commanding him to take other goods, 
&c. of the diftrainors, in lieu of the diftrefs formerly taken 
and efloined or withheld from the owner* So that here is 
now diftrefs againft diftrefs, one being taken to artfwer the 
other by way of .reprifal, and as a punilhment for the ille- 
gal behaviour of the original diftrainor. For which reafon, 
goods taken in withernam, cannot be replevied, till the 
original diftrefs is forthcoming. Ld. Raym. 475, 

If the perfon taking the goods claims property in them 
before the flier iff, he cannot make replevin of them : But 
then the plaintiff may fue out a writ d$ proprktat$'probanda % 
upon which the fheriff muft have an inqueft of office ; and if, 
upon fuch inquifition, the property is found in the plain- 
tiff, the fheriff (hall make replevin ; other wife net. But 
though the property is not found in the plaintiff', he is not 
concluded, for he may ftill have, his adion of replevin in 
the define t, or of trefpafs. But if in an adion of replevin 
the defendant pUad property, and it be found for him, the 
plaintiff is thereby concluded. 

Therefore, he that brings replevin muft h?ve an abfo* 
lute, or at leaft a fpecial property in the thing diftrained ; 
and therefore, feveral men cannot join in a replevin, unlefs 
they be joint-tenants, or tenants in common., Co. Liu 
145. .; ' . 

Executors may have a replevin of a taking in vita ttjla* 
toris. 

So if the cattle or goods of a feme foJe-be taken, and lh« 
afterwards intermarry, the hufcand alone may have re^ 
plevin; but if they join, and there be a vefdiA for them, 
judgment will not be arretted, becaufe the court will 
prefume them jointly interefted (as they may, if a diftrefs 
he taken of goods, of w&ich a man and woman were joint- 
tenants, and afterwards intermarry :) the avowry admitting 
the property to be in the manner it is laid* Vide Bull. A7. 
JW-sj. • 
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Of the AdHon of Replevin, and where it may, 
be brought, 

THE adion of replevin may be brought either in B. R % 
or C. B. by writ made returnable therein j but the ad ion 
is moft ufually commenced in the county court, though by 
fpecial cuftom g replevin may be brought in an hundred 
court, &c. or other court of record, that may hold plea 
thereof. Vide Salk. 580. 2 In/lit. 139. 3 Mod. 56. &e. 

A replevin lies two ways in a county court , by writ and 
b y plaint. However, it is feldom brought by writ there, 
becaufe the plaintiff may have his goods or cattle reftored 
to him more fpeedily, by levying his plaint there,^ according 
to the ftatute of Mar/bridge 52. Hen. 3. c. 21. which gives 
a replevin by plaint, either in or out of court; till which 
ftatute, the fhcriff could not replevy by plaint. For, at 
common law, the fhenfF could replevy by writ only, and 
that in his county court. Vide Ld. Raym. 219. 

If the replevin is by writ there, the writ iffues out of 
Chancery^ and is in the nature of a juflicies. 2 Inftit. 240. 

And if he does not return it, or does nothing upon it, 
the plaintiff may have an alias, in which is infer ted ufually 
this claufe, that he make replevin, vel caufam nobis* Jignifices. 
F. N. B. 68. E. And after that uplur'tes, 

If the fheriff makes replevin, he need not return the 
writ; but if he does not, he ought to return ' the caufe. 

And if he does not, an attachment lies againft him to 
the coroners, commanding them to attach the fheriff for his 
contempt, and in the interim make replevin. Reg. 81. 

To any of thefe writs, the (herifF cannot return a man- 
dm ballivoy&c. For by Weftm. 1. 17. the fheriff ought 
immediately to enter the franchife, and make deliverance. 
F. N. B. 58. F. 

If he does not replevy, and makes any other return, the 
plakitiff (hall have a capias in withernam $ and after that, an 
alias y and a pluries capias in withernam. 

But as replevin by plaint is the moft ufual and exped'i» 
tious, I (hall (hew how to proceed therein. 

Upon plaint made to the (herifF, of goods or cattle du 
drained, he 5 by parol or precept, may, by his bailiff, re* 
plevy them, a Inftit. 139% F. N..B. 69. E. Per Lit. 9 
Edw. 4, 48. £. 

And it is not neceffary for the plaintiff to (by till the 
county court is held, before he makes plaint, if the plaint 

Vol,. II. P is 
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Of the A&ion of Replevin, and where it may 
be brought. 

fr afterwards entered there. Ibid. And the flieriff nwy 
make deliverance, though the goods or cattle are above the 
value of 40 x. 

By flat. i& 2P.& M. c. 12. fi£l. *. * % For the more 
fpcedy delivery of cattle diftrained, the ftieriff muft appoint 
four deputies at leafi: in his bailiwick, dwelling not above 
twelve miles one from the other, to make replevins ; who 
have authority in his name, to nuke replevins and deliver* 
ances, (ft." 
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Of finding Pledges in Replevin. 

UPON making replevin, the flieriff ought to take ttfd 
kinds of pledrts— ^vix. pledges of profecution by the conu 
moft law, and pledges pro retorno babendo, according to the 
ftatute Wejlnt. %* c. 2. by which it is provided, 4€ That 
(hcriffs or bailiffs from thenceforth (hall not only receive 
of the plaintiff, pledges for the purfuing of the fuit, before 
they make deliverance of the diftrefs, but alfo for the re- 
turn of the beads, if return be awarded; and if any take 
pledges otherwife, he (hall anfwer for the price of the 
beafts; and the lord that di (trains (hall have his recovery 
by writ, that he (hall reftore to him fo many beads or cat- 
tle; and if the bailiff be not able to reftore, his ftrperior 
(ball reftore/' 

The pledges for profecution in this, as in all other ac- 
tions, are now become nominal perfons ; but the pledges pro 
retorno habendo ought to be real and refponfiblc perfons; 
for art a&ion lies againft the (heriff if he omits to take thefe 
pledge's; or if he takes thofe that are inefficient ; for the 
party may have a fart facias a gain ft the pledges, where 
the fuit is in any court of record ; and if it is in any court 
not of record, as the county court, hundred court, &V. he 
rtiay have a precept in the nature of a fcire facias againft 
thefe pledges, though not a fcire facia s^ becajufe a fcire 
facias ought to be gepunded on a record, Ld. Raym. 278; 
Comb, 1,2. 59 £. 

But as (heriffs grew remifs in their duty, and often neg«r 
lefted taking thefe pledges pro retorno habendo ; or if any 
were taken, for the moft part they were found to be indi- 
gent and irrefponfible people ; by the flat, of 1 1 Geo. 2. r. 
19. f 23* " An ait for the better fecuring the payment of 
41 rents, and preventing frauds by tenants ;" Ic is tna&ed, 
44 That to prevent vexatious replevins of diftreffes taken^r 
" r«rf, all (heriffs and other officers, having authority to 
44 grant replevins, may and (hall, in every replevin of a 
44 diftrefs for rent, take in their own names, from the 
** plaintiff, and two refponfible perfons as fureties, a bond 
" in dottbte the value of the goods diftrained [fuch value to 
44 be ascertained by the oath of one or more credible witnefs 
44 or witneffes riot interefted iii the goods or. diftrefs, which 
44 oath the per^bn granting firch replevin is hereby autho- 
44 ri^ed^tnd required to adnrinifter] atid conditioned for pro"- 
44 fecuting the fuit with effe& a:;d without delay, and for 
44 duly returning the goods and chautls d-ftrained, in cafe 
44 a return (hall be awarded before any deliveraace be made 

Pa " of. 
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Of finding Pledges in Replevin. 

IC of the diftrefs ; and that fuch fheriff, or other officer as 
" aforefaid, taking any fuch bond, (hall, at the requeft and 
< c cofts of the avowant or perfon making conuzance, aflign 
** fuch bond to the avowant or perfon aforefaid, by indorf- 
£ ing the fame, and attefting it under his hand and feal, in 
'^P^jthe prcfence of two or more credible witneffes ; which 
• J l niay be done without any ftamp, provided the alignment, 
44 fo indorfed, be duly (lamped before any a&ion be brought 
" thereon ; and if the bond fo taken and affigned be for- 
44 feited, the avowant, or the perfon making conuzance, 
4< may bring an aftion and recover thereupon in his own 
* 4 name; and the coujrt, where fuch a&ion (hall be brought, 
€C may, by a rule of the fame court, give fuch relief to the 
" parties, upon fuch bond, as may be agreeable to juftice 
*' and reafofr ; and fuch rule (hall have the nature and ef- 
44 fed of a defeasance to fuch bond." 

An adion on the cafe was brought againft a fheriff for 
taking infufficient pledges upon a replevin ; to which he 
pleaded not guilty ; and a verdid being found againft him, 
and a judgment given thereon in the court of C. B. on a 
writ of error in B. R. it was objected, i# That an adion on 
the cafe was not the proper remedy ; 2. Suppofing fuch 
a&ion lay, that there ought to have been a fan facias firft 
fued out againft the pledges. As to the firft, the court 
held, that the party diftraining has, by the ftat. Wejim. 2. 
an intereft in the pledges ; and if the flierifF omits to take 
fuch, or, which is the fame thing, takes infufficient ones, 
he is aggrieved, and confequently entitled to his aftion.— 
2dfy> That jhough a fcir$ facias may be brought againft 
the pledges, yet it does not follow from thence, that an 
ad ion does not lie againft the fheriff; and fuch fcire facias, 
which is only to certify the fufficiency of the pledges, is the 
lefs neceffary in the prefent cafe, fuch in fufficiency being 
fet forth in the declaration, and found by the verdidi. Hit. 
1 3 Geo. 2. Pattifon and Prowfe. 

Note: In fuch adion againft the fheriff, fome evidence 
muft be given by the plaintiff of the infufficiency of the 
pledges or fureties ; but very flight evidence is fufficient to 
throw the proof on the fheriff, for the fureties are known to 
him, and he is to take care that they are fufficient. Saun- 
ders v. Darling and another > Sittings at fPfftm. %r. 10 Gio. 3. 
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Of making Replevin. 

UPON plaint being made, and pledges found ; or in 
. cafe the goods, &c. have been diftrained for rent, a 
replevin-bond having been taken, according to the flat, of 
11 Geo, 2. c. 19. The (heriff, or one of his deputies, by 
the flat* 1, 2 P. & .A/, c. 12. is to make replevin of the 
goods or cattle diftrained, which is done by granting a war* 
rant, which is to the following effeft : 

" Bucks y to wit. A. B. Efq. flieriff of the county afore- 
faid : To the bailiff of the hundred of Dejhorougb, 
in the faid county ; and alfo to John Thomas, and 
William Jones* my bailiffs, and to every of them, 
greeting : For as much as C. D. hath found me 
fuificient fecurity as well to profecute his fuit 
againft E. F. and G. H. for taking and unjuftly 
detaining of his cattle, goods and chattels, to wit, 
ane mare and four colts which the faid £. F. and 
G. H. have taken and unjuftly detained, as is al- 
ledged ; as alfo for return thereof, if a retura 
thereof (hould be alledged : therefore I command 
you, and every of you, jointly and feverally, 
that on the behalf of our lord the king, you re- 
plevy, and caufe to be delivered to the afore faid 
C. D. his cattle, goods and chattels aforefaid ; 
and that the aforelaid E. F. and G. //. give, or 
caufe to be given, fufficient pledges, fo that they 
may be and appear at the next county court to be 
holden at Jylejbury, in and for the county of Bucks 
aforefaid, to anfwer the aforefaid C. D. in a plea 
of taking, and unjuftly detaining, of his cattle, 
-goods and chattels aforefaid ; and in what manner 
jou fhall execute this precept certify to me at 
the faid next county court, to be held at the time 
and place aforefaid, under the peril incumbent, 
given under the feal of rriy office this 
day of in the twentieth year of the 

reign of our Sovereign lord George the third, king 
of Great Britain, &c. and in the year of our Lofd 
1780." 

By John Dixon, 

One of the replevinors appointed by tKe 
faid {her ff for the faid county of 
Bucks. 
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Of removing the Suit from the County-court, 
&c. into the Courts of J5. R. or C. B. . 

TH £ replevin remains before the fheriff, C?r. though 
the goods and chattels, &c. di drained are above the 
value of 40 s. for the replevin, alias and pluries, are all 
vicontiel writs, 2 //. 7. 5. A. and the fuit may be deter- 
mined in fuch inferior court; but the fuit may be re- 
moved by either of the parties into the courts of B. R. or 
C. B. to be there determined. 

And it may be removed by the plaintiff without caufe. 
F. N. B. 69. m. 

And by the defendant with caufe, but not without caufe. 
F. N. B. 70. a. This, however, is otherwifc now, for 
either party may remove it. 

The method to be purfued in moving it, depends entirely 
on the manner in which the fuit was commenced below. 

For if replevin be in the county court by tor//, it muft be 
removed into B. R. or C. B. by font. F.N. B. 69. m. 

If in the county court by plaint, it is removed by writ of 
rtcordari facias loquelam, [commonly called a refah, for the 
fake of abbreviation], F. N. 2?. 71. a, 

If replevin is in a court of record, that may hold plea in 
replevin, it muft be removed -by writ of certiorari, and can 
be removed in no orher manner., 3 Mod. 56.— Per 
King ch. juft. Hit. 3 Geo. 1. For a re/ah does not go to 
a court of record, becaufe there the fuit is already re- 
corded. 

And if the plaint is in the court of another lord, it may 
be removed into B. R. or C. B. by recordari to the fheriff, 
commanding him quod accedas ad curiam et in plena curia ilT 
recordari facias, &c. F. N. B. 70. b. 

But it is (aid, that a replevin (hall not be removed out 
c/f a court, which is not the king's court, without caufe, 
neither by the plaintiff, nor by the defendant, Reg. 85. b, 
2 In/lit. 339. for the prejudice that may come thereby to 
the lord. 

All the above writs, to remove the fuit from the inferior 
Courts into B. R. or C. B. are in their nature original writs, 
and ifiue out of Chancery. But as the fuit is moft ufually 
commenced in the county court by plaint, and feldom or ever 
at this day by writ, I (hall only fhew the method of re- 
moving it when by plaint. 

In order to remove it therefore, the party makes out 1 
pracipe to the curfitor of the proper county, in the following 
form : 

I Buds, 



Of removing the Suit from the County-court, 
&c. into the Courts of B. R. or C. JS. 

&ftb, to wit, £{/*/* for [either the plaintiff or defendant 
naming him] of a plaint between £ D. and E. F. 
and G. if. for taking and unjuftly detaining the 
cattle, goods, and chattels of the faid C. 

Returnable from Eajler in 
fifteen days. 

Upon delivery of this writ to the turfit*r % he makes out 
the writ, which muft be carried to the under-(heriff of the 
county, who returns it of courfe. 

The re/ah is to the following effect : 

GEORGE the third, by the grace of God, of 
Great Britain^ France^ and Ireland, king, defender 
of the Faith, &c. To the fheriff of Buckingham- 
ffi>ife % greeting. We command you, that in your 
full county you caufe the plaint to be recorded, 
which is in the fame county, without our wrfr, 
between C. D. and E. P. and G. H. of the cattle, 
goods, and chattels of the faid C. taken and un- 
juftly detained, as it is faid ; and that you have 
the faid record btftre us [or if C. B. before our 
jufticcs] at tVeJlminJier^ from Eafter day, in fifteen 
days, under your feal, and the feals of four law- 
knights of the fame county, of fuch as (hall be 
present at the faid record ; and that you prefix 
the fame day to the parties, that then they may 
be there ready to proceed in the faid plaint as 
fhall be juft, and have you there the names of the 
faid four knights, and this writ. Witnefs our- 

felf at IVeftminftery the day of in the 

twentieth year of our reign. 

Let this writ be executed if the faid G. defires it, other- 
wife not. 

The return thereof, is as follows : 

By virtue of this writ to me direfled, in my full 

county held" at Jyiejbury, the — — - day of — • 

P 4. in 
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Of removing the Suit from the County-court, 
&c. into the Courts of B. JR. or C. B. 

in the twentieth year of the reign of our fove- 
reign lord George the third* king of Great Britain* 
France, and Ireland, &c. I caufed the plaint to be 
.recorded, which is in the fame county, without 
the writ of our faid lord the king, between C. D. 
and. & F. and G. H. of the cattle, goods, and 
chattels of the faid C. taken and unjuftly detained, 
as it is faid, which faid plaint appears in a cer- 
tain fchedule to this writ annexed; and I have 
the faid record before our faid lord the king [or 
the juftices of our faid lord the king] at Weft- 
minjler^ on the day within written, under my feal, 
and the feals of four lawful knights of the fame 
county, who were prefent at the faid record; and 
I have prefixed the fame day to the parties, that 
they may be then and there ready to proceed in 
the faid plaint, as fhall be juft. 

The anfwer of A. B. efq. flieriff. 

The fchedule to be annexed to the writ and return* 

At my full court held at Jylejbury y in the. county of 
Bucks, the ■ day of ■■ in the twentieth 

year of the reign of our fovereign lord George the 
third, 6T*. before L. M. N. 0. P. $>. and R. S. four 
lawful knights of the fame county, (amongft other 
things) it is thus contained : C. D. complains 
againft E. F. and G. H. of a plea of taking and un- 
juftly detaining of his tattle, goods, and chattels, to 
wir, one mare and four colts of! the faid C. and at 
my full court held at Jylejbury, in the county afore* 

raid, the- day of- laft, before 8. T. J. M. 

A 7 . U. and W. X four lawful knights of the faid 
county, I caufed the faid plaint between the par- 
tics aforefaid to be recorded as the writ hereunto 
annexed requires. In teftimoney whereof, as well 
I the faid ifheriff; as the faid S. T. J. M. N. U. 
and IV. X. who were prefent at the faid record, 
have caufed our feals to be hereunto put, the day 
and year and place above ifaentioned. 

J, B, efq. flieriff. 
If 
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Of removing the Suit from the County-court, 
&c. into the Courts of B. R. or C. B. 

If the fheriff returns the ricordari, tardi, the party fliall 
have an alias, &c. F. N. B. 70. *. 

By the recerdari nothing is removed but the plaint, even 
though iffue fhould be joined below. F. N. B. 71. a. 

And the plaint may be removed, though the plaintiff 
has difcontinued there. Ibid. 

When the plaint is removed into S. R. or C. B. the 
plaintiff muft declare there de novo, otberwife the defendant 
may Cue out a writ de retorno babendo. F. N. B. 71 . a. 

And the plaint, when removed, is filed with the filazer 
of the county in B. R. as it is alfo when removed into 
C.B. « 

If the plaintiff removes the plaint, he muft file the re- 
falo, &c. with the filazer y and fee if the defendant has ap- 
peared ; and if he has not appeared, he muft give him a 
rule to appear; and upon non-appearance thereto, the 
plaintiff muft fue out zpone; and upon like non-appearance 
thereto, he may fue out a dijtringas ad infinitum, till he does 
appear — And then the plaintiff declares. 

But if the defendant removes it, he muft file the rtfalo 
and return thereto with the filazer \ and having entered an' 
appearance, he muft then give a rule for the plaintiff to de* 
dare; and for want of a declaration, when the rule is out, 
he may fign a non-pros for not declaring, and immediately 
fue out a writ pro retomo babendo. 

The defendant's attorney, upon filing the rtfalo, which 
he ought to do on the return day, or at leaft on the ap* 
pearance day of the return, ought to give the plaintiff's 
attorney notice thereof, and call upon him for a declaration. 
But if the defendant does not get it returned and filed 
within two terms, the plaintiff may have a certificate there- 
of from the filazer, and thereupon the curjitor will make 
him out a writ of procedendo, which being obtained, he 
may proceed in his plaint in the court below. 



* But note: Upon rempval of any other anions, except re* 
plrvin, into C. B. the writ and proceedings are filed with the /r;- 
tbonotary there. 
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Of the Dcdaration in Replevin* 

TH £ declaration, in replevin may be laid in the coufi* 
ty where the cattle or goods were taken, or in the 
county into which they were driven after the taking* F* 
N. B. 69* /. 

And the declaration ought to be not only of a taking in 
a vill or town, but alfo in quodam loco vocat\ But if the 
defendant would take advantage of this o minion, he mull 
demur to the declaration. Hob. 16. Bulli thorp v. Turner^ 
C.B. Tr. 16, 17 Geo. 2. 

But if the defendant would take advantage of a variance 
in the place where the taking is laid, from that in which it 
really was, he muft plead it in abatement. 6 Mod. 103* 

For prifal in outer lieu muft be pleaded in abatement, ami 
cannot be pleaded in bar. Salt. 3. pL 8. 2 Ld. Raym. 
10 1 6. Carth. 344. Show. 98. 

The declaration muft mention the cattle or goods de- 
manded with fuch certainty, that the (herifF may make de- 
liverance of them — and therefore, it ihould mention the 
forts or fpecies, a* (heep, cows, &c. Carth. 218. 

If the cattle or goods are returned, the declaration fhould 
fay, where fine he took, &c. and detained them egainjl gages and 
pledges, until, &c. 1 Saund. 347. 

But if they are not returned, the declaration muft Be, 
wherefore he took, &c. andjlill detains again/l gages and pledges. 
Co. Ent. 610. b. Raft.. Ent. 560. 

So if only part are retuVned, it (hall fay as to that, ie* 
tained until, &c. and as to the refidue, Jlill detains. Co. 
Ent. 61 1. b. 

If the declaration is in the detinuit, and the plaintiff 
prevails, he (hall have damages for the taking and cofts. 

If in the detlnet, and he prevails, he (hall recover the 
value of the cattle or goods diftrained, and his damages 
fot the taking and cofts. F. N. B. 69. JL. 
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How to proceed if the Plaintiff does not dc-> 
clare, &c. 

IF the plaintiff declares, the defendant may plead in abate- 
mint) or in bar \ or he may avow in his own right, make 
conufance in right of another* or juflify—iot all which, ice 
Comynss Digeft* Finer 9 s Abridgment* Bacon's Abridgment, &c. 
and the various books of entries. 

If the parties go on to iffue or demurrer* the proceed- 
ings and pra&ice therein are the fame a* in other ad ions. 

If the plaintiff has removed the caufe, and does not de- 
clare or proceed therein j or if the defendant has removed 
it, and after having ferved the plaintiff with a rule to dc- 
clace, and demanded a declaration, and the plaintiff does 
not declare and proceed therein, the defendant nay fign a 
non-pros and judgment ^r* retoruo habendo* and then fute out 
a * writ pro retorno haben do* which is made out by the/* 
Jazer* and is to the following effe& ; 

GEORGE the third, by the grace of God* ice. 
To the fheriff of Bucks, greeting. Whereas E. F* 
was fummoned to appear in our court before us 
[or before our juftices] at Weftminfter* to anfwer 
C. D. in a plea, wherefore he took the cattle of 
the faid C. to wit, one mare and four colts, and 
unjuftly detained the fame again ft fureties and 
pledges, as he fays ; and the fame C. afterwards 
in our faid court made default, whereupon it was 
then and there considered, that the faid C. and 
his pledges of prosecuting fhould be in mercy, 
and that the aforefaid E. fhould go thereupon 
without delay, and that he (bould have a return 
of the cattle aforefaid. Therefore we command 
you, that you caufe to be returned the cattle 
aforefaid to the faid E. without delay ; and the 
fame at the complaint of the aforefaid C. you do 
not deliver without our writ, which (hall make 
exprefs mention of the aforefaid judgment, and in v 
what manner you (hall execute this our precept, 
you (hall make manifeft to us [or to our juj) ices'] at 



• Note: If the diftrefs was m^de for rent, tee a better me- 
thod of proceeding, i oft. 

JVeJlminfler 
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How to proceed if the Plaintiff does not da-* 
clare, &c. 

• Weftminfter^ on [a general return day, all the pro- 
ceedings being by original] and have you there this 
writ. 

Wjtnefs, &c. on, $$c. in the twentieth year of our 
reign. 

If, however, the plaintiff even 'after fuch judgment of 
non-pros figned, and this writ of rttorno habendo fued out 
by the defendant, would wifh to go on in his fuit, he 
is at liberty fo to do; and his application for that purpofe 
muft be made to the filazer for a writ of fecond deliverance \ 
which writ of fecond deliverance is in the nature of a fuper- 
fedeas to the writ pro rttorno habendo > if brought before it be 
executed. 

At the common law, if the plaintiff in replevin had been 
nonfuited, either before or after verdict, the defendant 
who dift rained had judgment for a return, but not irreple- 
vifable : So that the plaintiff might have had as many re- 
plevins as he would, which was vexatious and mjfchievous. 
To remedy which, the ftatute Weftm, 2. c. 2. rcftrains the 
plaintiff from having any more replevins after a nonfuit, 
but gives him a writ of fecond deliverance. % In (lit. 340. 

And if after fuch writ of fecond deliverance the plaintiff is 
nonproffed, or becomes nonfuited, or the plea be difcon- 
tinued, or the writ abates, or he prevails not in his fuit, 
the defendant then (hall have judgment for a return irreph- 
vifable. 2 Inftit. 341. 

The writ of fecond deliverance is to the following effefi : 

"GEORGE the third, fcf*. To the flberiff of 
Bucks, greeting. We command you, if C. D. 
fhall make you fecure of profecuting his com- 
plaint, and alfo of returning the cattle which to 
E. F* lately in our court, before our jujtices at 
Weflminftcry at a certain day now paft, were ad- 
judged by the default of him the faid CD. if a 
return thereof fhall be adjudged ; then the cattle 
to him the faid C. D. without delay, you caufe to 
be delivered, and put by fureties and fafe pledges 
the aforefaid £.F. that he be before our juftices 

at 
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Ho# to proceed if the Plaintiff does not de- 
clare, &c. 

at Wtftminfitr, (the return] to anfwer the faid C. 
D. ot the taking of the cattle aforefaid, and that 
you have there the names of the pledges, &c 9 
and this writ. Witnefs Sir IVilliamdt Grey, knight, 
at Wtftminfler^ the day of in 

the twentieth year of our reign* 



If upon the return-day, or the appearance-day of the 
return-day of the writ of fecond deliverance, the plaintiff de- 
clares, the fubfequent proceedings are the fame as in other 
cafes throughout the caufe. 

If die plaintiff does not fue out a writ of fecond deliverance* 
and fhe (he riff fhould return to the writ pro retorno habendo y 
that the cattle, Ssfr. were eloined or removed to places un- 
known, by reafon of which he could not return the fame to 
the defendant, as by the faid writ be was commanded, then 
upon fuch return of elongata, the defendant (hall have a 
tapias in withernam, which is to the following effe£t, and 
which is alfo obtained of the flazer.y 

GEORGE the third, &c. To the fteriff of Bttch % 
greeting : Whereas E. F. was fummoned to appear 
in our court, before our juflices at IVeflminfler^ to 
anfwer C. D. of a plea, wherefore ne took the 
cattle of the faid C. and unjuftly detained th# 
fame again ft fureties and pledges, as he fays ; and 
the fame C. afterward?, in our fame court, made 
default in the fame plea ; whereupon it was then 
and there con fide red, tbat the fame C. and his 
pledges of profecution fhould be in mercy 5 and 
that the faid E. fhould go thereupon without day, 
and that he fhould have a return of the cattle 
aforefaid : whereupon, by our writ, we com- 
manded you, that you caufed to be returned the 
cattle aforefaid to the faid E. without delay, and 
the fame at the complaint of the faid C. you fhould 
not deliver without our writ, which of the afore- 
faid judgment fhould make exprefs mention, and 
in what manner you fhould have executed our faid 

precept 
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How to proceed if the Plaintiff does not de- 
clare, &c. 

precept you (bould make manifeft to our juftiets at 
fPeftminfier, on- [the return-day of the retorno ha- 
kendo] laft paftr, on which day you returned to our 
faid jufiicts at JVeJiminfier, that before the coming 
of the aforefaid writ the cattle aforefaid were 
eloined or conveyed away to places unknown to 
you by the faid C. fo that the cattle aforefaid to 
the faid E. you could not caufe to be returned as 
by the faid writ you was commanded : therefore 
we command you, that of the cattle of him the 
faid C. to the valud of the cattle before taJacn in 
withernam^ you take and deliver to him the faid If • 
to be held by him until the faid cattle, before taken, 
you can caufe to be returned, and put by fare and 
fafe pledges the aforefaid C> that he be before our. 
jufiices at Weftminfter y on [th2 return-day] to 
anfwer as well to us of the contempt, as to the 
faid E. of the damages and injuries to him in that 
behalf done ; and in what manner this our precept 
you (hall execute make appear to our juftices at 
fVeflminfler^ at the aforefaid return y and that you 
have there the names of the pledges, and this 
writ. Winiefs, £jfc. on, Sfr. at," csfc in the 
twentieth year §f pur reign. 

The writ of withernam is but mefne procefs. l*d. Raym. 
614. Vide Comb. 201. 2 Salk. 5S2. 

IV* fued a replevin, H. removed it by \recordari into the 
King* s Bench 1 the plaintiff did not declare, and upon that a 
return was awarded to H. upon which the flier iff returns 
averia elongata y and then a withernam was awarded and exe- 
cuted \ afterwards the plaintiff came and prayed that he 
might be admitted to declare ; and alfo prayed a deliverance 
of the cattle taken in withernam : and it was- teftified by the 
clerks, that upon the plaintiff's fubmiflion to a fine for not 
declaring, and that being impofed upon him by the judges, 
he fhall have deliverance of the withernam-, and* a fine of 
3.1. 4*/. being accordingly impofed on the plaintiff, he then 
declared and had deliverance. Noy $0, Webb and flind ; but 
faid, that the courfe of B\ 22. is contrary to that of C 2?. 

If. the fheriff (hould return nulla bona vel catalla ad valorem^ 
t$c. to the writ of 'withernam, the defendant may fue out an 
alias capias in withernam, and after that a pluries. 



How to proceed if the Defendant does not ap* 
pear, &c. 

IF the plaintiff has removed the caufe ; and the defendant 
hat not appeased upon die vetttf a, of at leaftr upon the 
appearance-day of the return of the rtfalo ± the plaintiff 
fltould ferve him with a rule to. appear, and upon his non- 
appearance thereto fue out a jfeiw* which is to tjiis efieft : 

GEORGE the thirds £*^u To the feeriff of 
Bucks, greeting : Put by funetiea and fafe pledges* 
E. F. that he be before our juflke* at Weftminflpc 
from [the return-day] to anfwer to C D. of a 
plea, wherefore he took the cattle, goods and 
chattels of the faid C. andi therrv unjuftly detained 
againft gages and pledges, a& he faith, and to 
fhew wherefore he hath not appeared in our court 
before w juflicts at JViftminftgr, from [the return 
of the rtfalo] laft paft, as the day prefixed to 
him ; and. have, ypu- there the names of tone pledges, 
and this writd Witnefs Sir William Dt Grty 9 
knight, at Wtflmnjkr> the day pf 

in the. twentieth year, of our reign. 



If upon the return, of the pox* y the defendant does not 
appear, the plaintiff may fue; out a diflringa$ ad infinitum 
till he does appear ; which diftringas is to the fame effect as 
other writs of djftringas, to compel an appearance of the 
party in court. 



If 
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How the Plaintiff is to proceed if the Defen- 
dant has removed the Suit, and does not file 
the Refalo. 

IF the defendant has taken out the tecordari facias loqutlam, 
and does not get it returned and filed within two terms, 
the plaintiff (hould apply to the filacer for a certificate that 
the fame is not returned and filed, which certificate, when 
obtained, is a fufEcient warrant for the curfitor to make 
out a writ of procedendo , which remands the caufe to the 
county-court to be there determined. Which writ of pro- 
cedendo is to this cffeS : 

G E R G E the third, &c. To the fheriff of Bucks, 
greeting :' Although we lately commanded you, 
that in your full court you caufed the plaint to be 
recorded, which is in the fame county, without our 
writ, between C. D. and E. F. of the cattle, goods 
and chattels of the faid C. taken and unjuftly de- 
tained, as it was faid ; and that you {hould have 
the faid record before our ju/iices at Wiftminfter^ 
from [the return of the refalo] under your feal, 
and the feals of four lawful knights of the fame 
county of fuch as fhould be pre lent at the faid 
record, and that you prefixed the fame day to the 
parties, that then they might be there ready to 
proceed in the faid plaint, as fhould be juft ; and 
that you fhould have there the names of the faid 
four knights, and that writ. Yet we being now 
moved with certain caufes in our court, before 
our faid juftices, command you, that in the fame 
plaint, againft the faid E. F. at the fuit of the 
faid C. El. before you levied or affirmed, and now 
depending undetermined, you proceed at your next 
county-court to be holden in and for the fame 
county, with what fpeed you can, in fuch manner, 
according to the law and cuftom of England, as 
you fhall fee proper. Our faid writ in that behalf 
heretofore direded to the contrary in any wife not- 
withftanding. Witnefs, &c. on, &c. at, &V. 
in the twentieth year of our reign. 



How 
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How the Defendant may proceed in cafe the 
Diftrefs was for Rent after the Caufe remov- 
ed, and the Plaintiff nonpros d or nonfuited at 
the Trial. 

IF the caufe has been removed into the fuperior court by 
the plaintiff, and after the defendant has appeared he 
does not declare or proceed therein; or if the caufe has 
been removed by the defendant, and a rule being ferved on 
the plaintiff, he does not declare or proceed therein ; the 
defendant may fign a non-pros, enter up judgment pro reform 
babendo ; and if the original dijhefs was made for rent, he 
may proceed to execute a writ of inquiry of damages, which 
is the better way than taking out a writ pro retorno babendo ; 
becaufe that writ may be fuperfeded by the plaintiff's fuing 
out a writ of fecond deliverance, as was feen before. For by the 
flat. 17 Car. 2. c. 7. An a£fc for the more fpeedy and effectual 
proceeding upon diftreffes and avowries for rents, reciting 
that " Forafmuch as the ordinary remedy for arrearages of 
41 rents, is by diftreffes upon the lands chargeable there- 
€C with ; and yet neverthelefs, by reafon of the intricate 
<c and dilatory proceedings upon replevins, that remedy is 
<c become ineffectual :" ft is enabled, " That whenfoever 
4< any plaintiff in replevin (hall be nonfuit before iffue 
" joined, in any fuit of replevin by plaint or writ lawful- 
cc ly returned, removed or depending in any of the king's 
u courts at Wejlminf.er, that the defendant making a fug~ 
" gtftion, in nature of an avowry or cognizance for luch 
" rent, to afcertain the court of the caufe of diftrefs, the 
" court upon his. prayer fhall award a writ to the fheriff of 
" the county where the diftrefs was taken, to enquire by 
c< the oaths of twelve good and lawful men of his bailiwick, 
• c touching the fum in arrear at the time of fuch diftrefs 
<c taken, and the.value of the goods or cattle diftrained : 
" and thereupon notice of fifteen days fhall be given to the 
" plaintiff, or his attorney, in court, of the fitting of fuch 
<c inquiry: and thereupon the flier iff fhall inquire of the 
" truth of the matters contained in fuch writ, by the paths 
€< of twelve good and lawful men of his county : and upon 
€i the return of fuch inquifition, the defendant fhall have 
iC judgment to recover againft the plaintiff the arrearages of 
" fuch rent, in cafe the goods or cattle diftrained fhall 
" amount unto that value : and in cafe they fhall not 
cf amount to that value, then fo much as the value of the 
** fatd goods and cattle fo diftrained fhall amount unto, 
Vol*. II. Q. " together 
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How the Defendant may proceed in cafe the 
Diflrefs was for Rent after the Caufe remov- 
ed, and the Plaintiff nonpros' d or nonfuited at 
the Trial. 

" together with his full cofts of fuit : and fhall have exe- 
44 cuticn thereupon by fieri facias or digit* °r otherwife, as 
44 the law fliall require. And in cafe fuch plaintiff (hall be 
4< nonfuic after cognizance or avowry made, and ifFue 
44 joined, or if the verdift fliall be given againft fuch 
"** plaintiff, then the jurors that are impannelied, or re- 
44 turned to inquire of fuch ifiue, fliall, at the prayer of 
44 the defendant inquire concerning the fum of the arrears, 
44 and the value of the goods or cattle diftrained ; and there- 
44 upon the avowant, or he that makes cognizance, (hall 
44 have judgment for fuch arrearages, or fo much thereof as 
44 the go ^ds or cattle diftrained amount unto, together with 
44 hi* full cofts, and fliall have execution for the fame by 
^ fitri facias or eUgit 9 or otherwife as the law fliall re- 
" quire/' 

Sid. 3. gives the like remedy to the avowant, ifc. upon 
a judgment given for him upon det/iurrer. 

And fid, 4. enacts, 44 That in all cafes aforefaid, where 
' <4 the value of the cattle, diftrained as aforefaid, (hall not 
•' be found to be the full value of the arrears diftrained 
44 for, that the party to whom fuch arrears were due, his 
44 executors cr adminiftrators, may, from time to time, 
44 diftrain * again for the refidue of the faid arrears." 

It has been the cuftom ever fince this ftatute, as it was 
before, in all cafes when the plaintiff" is non-pro£ed y to enter 
judgment pro retorno habendo \ but notwithftanding, the de- 
fendant may enter a fuggejiion according to this ftatute, and 
take out a writ of inquiry; and if the plaintiff fhould take 
our a writ of fscond deliver ana afterwards, it will be no /«- 
ptrfedeas to fuch writ of inquiry. Cooper V. S herb rook, 
Eaft. 32 Geo. 2. C. B, 2 Wilf. 116. although fuch writ 
of fecond deliverance would be a fuperfedeas to the writ dt fi- 
tcrno habendo. Ibid, and Palm. 403. . 

The entry of a fuggejiion upon a non-pros before iflue joined 
in the nature of an avowry or cognizance for nnt % is in the 
following- manner : 



* A fecond Uiilrd* might have been taken by common lawfo 
fucji cafe. • '. " 

•- - The 
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How the Defendant may proceed in cafe the 
Diflrefs was. for Rent after the Caufe remov- 
ed, and the PlaintfF nonpros l d or nonfuited at 
the Trial. 

The entry of a fuggcflion in the nature of a cognlzanct in 

as. 

Buds, to wit. £. P. was fummoned to anfwer C. D. in a 
plea, wherefore he took the cattle, goods and 
chattels of the faid G. and unjuftly detained the 
fame againft gages and pledges, &c. and where- 
upon the faid E. offered himfelf in court here, in 
his own proper perfon, on the day of 

againft the faid C. in the plea a fore (aid, 
and the faid C. came not, but made default, There- 
fore it is coniidered, that the faid C. and his pled-' 
ges for pro fecu ting be in mercy, and that the faid 
E. go thereof without day, and have a return of 
the faid cattle, goods, and chatties, &c. and there- 
upon the faid E. fays, that he the faid E. took the 
faid cattle, goods, and chatties, of the faid C for 
the taking whereof he was fummoned to appear in 
• the faid court of our faid lord the king of tht 
bench at Wtftminflir^ to anfwer to the faid C. as 
aforefaid, at the parifh of 0. in the faid county, 
in a certain place there called the ft able, and that 
he took the fame as bailiff of /. A. for that the 
faid C. at the time of the taking the faid cattle, 
goods and chattels, and for the fpace of two years 
and three quarters of a year ended at and upon 
the day of and from thence until 

the time of the taking of the faid cattle, goods 
and chattels, held and enjoyed the faid ftable, 
with the appurtenances, amongft other things, as 
tenant thereof, to the faid /. A. at and under ihe 
yearly rent of twelve pounds, payable quarterly \ 
and becaufe the fum of thirty- three pounds, of 
the yearly rent aforefaid, for two years and three 
quarters of another year, ending at and upon the 
faid day of in the faid year of 

our Lord 1779, on that day, in that year, and at 
the time of taking the faid cattle, goods and chat- 
tels, were in arrear and unpaid, he the faid E. a^ 
bailiff of the faid /. took the faid cattle, goods 
Q^ 2 and 



"3 €>f EepIeWtt. 

How the Defendant may proceed io cafe the 
Diftrefs was for Rent after the Caufe remov- 
ed, and the Plaintiff nonpros' d or nonfuitedzi 
the Trial. 

and* chattels, for and in the name of a diftrefs for 

the faid rent fo due in arrear and owing from the 

. faid C. to the faid /. as aforefaid. And the faid 

E. according to the form of the ftatute in fucb 
cafe made and provided, prays a writ of our lord 
the king to be dire&ed to the (heriff of Buds, to 
enquire of the fum in arrear of the rent aforefaid, 
and of the value of the cattle, goods and chattels 
afore faid ; and it is granted to him : wherefore 
the (heriff is commanded, that, by the oath of 
twelve good and lawful men of his bailiwick, he 
diligently enquire how much rent was in arrear 
and due to the faid /. at the time of the taking of 
the cattle, goods and chattels aforefaid ; and how 
much the faid cattle, goods and chattels, fo taken 
in the'name of a diftrefs as aforefaid, were worth 
according to the true value thereof, and the in- 
quifition which he (hall thereupon take let him 
make appear here on [the return day] under his 
feal and the feals of tljofe by whofe oath he (hall 
take the faid inquifuion, &c. 

Upon entering the above fuggeftion on a roll, the defend- 
ant may then fue out his writ of enquiry, which is to the 
following effe£l : 

GEORGE the third, by the grace of Gcd, &c 
To the fheriff of Bucks, greeting. Whereas E. 

F. was lately fummoned to appear in our court ef 
the Bench, before our juftices at IP'ejtminJler, to an- 
fwer unto C. D. of a plea, wherefore he took the 
cattle, goods, and chattels of the faid C. and un- 
juftly detained the fame againft gages and pledges, 
until, cjf<\' and the faid E. F. offered himfelf 
in court, before our jujl ices at JVeJlminJler, in his 
own proper perfon, on the day of 
againft the faid C. in the plea aforefaid : and the 
faid C. came not, but made default. Therefore 
it was confidered, that the faid E. and his pledges 
(hould be in mercy ; ahd thai the faid E. fhould 

. go 
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Difirefs was for Rent after the Caufe remov- 
ed, and the Plaintiff nonpros' d or nonfuited at 
the Trial. 

go thereof without day, and have a return of the 
laid cattle, goods, and chattels. And thereupon 
it hath been fuggefted to us in our faid court, be- 
fore our faid jujiices at IVeflminfler aforefaid, by the 
faid E. that he the faid E. took the faid cattle, 
goods, and chattels of the faid G. for the taking 
whereof, he was futnmoned to appear in our faid 
court of the Bench, before our faid juflices at 
Weftminfter^ to anfwer the faid C. D. as afore faid, 
at the parifh of O. in the faid county, in a cer- 
tain place there called the ftable; and that he 
took the fame as bailiff of J. A. for that the faid 
C for the fpace of two years, and three quarters 
of another year, ending at and upon the faid 
day of in the year of our Lord 1779 ; and 

from thence, until and at the time of taking of 
the faid cattle, goods, and chattels, held and en- 
joyed the faid ftable, with the appurtenances, 
atnongft other things, as tenant thereof to the 
faid jf. at and under the yearly rent of twelve 
pounds,, payable quarterly: and becaufe the 
fum of thirty-three pounds of the yearly rent 
aforefaid, for two years, and three quarters 0/ an- 
another year, ending at and upon the faid, . 
day of in the year of our .Lord 1 779,. on 

that day in that year, and at the time of taking 
the faid cattle, goods, and chattels, were in ar- 
rear, and unpaid to the faid J. he the faid E. as 
bailiff of the faid J. took the faid cattle, goods, 
and chattels, for and in the name of a diftrefs, 
for the faid rent fo due in arrear and owing from 
the faid C. to the faid J. as aforefaid. And the 
faid E. according to the form of the ftatute in 
fuch cafe made and provided, prayed our writ to 
be directed to you, to enquire of the fuip in ar- 
rear of the rent aforefaid, and of the value of the 
cattle, goods, and chattels aforefaid. Therefore 
we command you, that according to the form of 
that ftatute, in that cafe made and provided, you 
diligently enquire, by the oath of twelve good and 
Q. 3 „ lawful 
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ed, and the Plaintiff nonpros d or nonfuited at 
the Trial. 

lawful men of your county, how much of the 
yearly rent aforefaid, at the time of taking the 
laid cattle, goods, and chattels, were in arrear 
and unpaid ; and how much the kid cattle, goods, 
• • ' and chattels, taken as aforefaid, were worth, ac- 
cording to the true value of the fame. And the 
inquifition which you (hall thereupon make you 
(hall certify to our juflices at Weflmtnfler on [the 
return] under your feal, and the feals of thofe by 
whofe oath you (hall take that inquifition; and 
have vou there the names of thofe by whofe oath 
you wall take that inquifition, and this writ. 
Witnefs Sir William De Grey, knight, at Wefimh* 
Jler % the day of in the twen- 

tieth year of our reign, 



• Upon this writ of enquiry the whole faft is to be proved 
and may be litigated. Cooper v. Sberbrook. E. 32 Geo. 2, 
C.B. 

If A. diftrains B. for rent, and B. replevies and gives the 
ufual bond to proffceute, then levies his plaint, and after- 
wards removes the fame by refalo, and then does not de- 
clare ; or if he declares and 4. avows, and B. not putting 
in a plea in bar, the avowant have judgment by default, 
that B. fhali be amerced, and avowant have a retorno hahendo. 
-—A. in fuch cafe may either; fue out a writ of enquiry of 
damages, according to this ftatute 17 Car. 2. c. 7. or he 
may commence aft ions on the replevin bond [taken accord- 
ing to the 11 Geo. 2. e. 19. /. 23.] againft the plaintiff and 
his bondfmen, to recover his damages and cofts. 

As the ftatute 17 Car. 2. c. 7. relates only to diftrefles 
for rent) and gives a writ of enquiry by default, &c. if the 
diftrefs was for damage feaf ant, after judgment fro retorno 
habend. the defendant's remedy is by writ </< retorno babtnd, 
and if ah ehngata is returned, he may Jiave a withernam ^ 
&c. or if the fheriff has taken inefficient pledges, he may 
have an a A ion againft the fheriff for fuch infufficiency of 
the pledges i or if in cafe the fheriff took a replevin bond, 

% and 
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How the Defendant may proceed in cafe tha 
Diftrefs was for Rent after the Caufe remov- 
ed, and the Plaintiff nonpros* d or nonfuited at 
the Trial, 

and affigned the fame to the defendant, he may have an 
adion on fuch bond againft the bond (man. 

But note: In cafes of damage feafant, &c. the (heriff is 
not obliged to take a replevin b$*d> nor can v he compel the 
plaintiff to find bondfmen and enter into a bond; [the flat. 
II G. 2. c. 19. / 23. only relating to d.ftrefies for rent] 
but then the iheriff before he makes replevin may infift upon 
fufficient pledges pro retorno habendo in purfuance of IVeflm. 
2. c. 2. and then the defendant after ehngata returned to 
the writ de retorno habendo* may have a fcire facial againft 
Aich pledges— or if the plaint was never removed after a 
non-pros below, he may have a precept in the nature of a 
fare facias. Vide 2 WiJf. 41. 

By the fame ftatute 17 Car. 2. r. 7. if the plaintiff is 
nonfuited after iffue joined, or if verdi& is given againft 
him, the jury returned or impanelled, at the prayer of the 
defendant, (hall enquire of the rent in arrear, and the value 
of the goods, &c. diftrained, (jfr. 

But if in fuch cafe the jury impandlcd omit to enquire 
of the value of the rent arrear, or of the cattle, the defend- 
ant cannot then have a writ of enquiry to fitpply that omif- 
iion, hecaufe the ftatute confines it to tie jury impanelled in 
the caufe. 1 Lev. 255. Therefore* in fuch c*fe, the de- 
fendant muft take judgment de retorno habendo a( common 
law. Tucket v. Stephens. P. 6 Geo. 1. C. B. Carth. 362. 

Note: In writs of enquiry under this ftatute, the jury 
fet their hands and feals to the verdid $ and upon the trial 
of fuch writs, the judge of nifiprius is only affiftant to the 
fheriff, and has no judicial power. And if the parties come 
to any agreement at the trial, the way is to bring it to the 
judge to fign, and afterwards move to have it made a rule 
of court. N Caf. K. S. 519, 610. 

By the 21 Hon. 8. c. 19. / 3. it is enaftcd, " That 
every avowant, and every other perfon or perfons that make 
any avowry, juftrfication, or conusance, as baily or fervant 
to any perfon or perfons in any repUgiare or lecond deliver- 
ance, for rents* cufloms* fervices, or far damages feafanty or 
rent or rents upon any diftrefs taken in any lands or tene- 
ments, if the fame avowry, cognizance, or juftification be 
found for them, or the plaintifts in the fame be nonfuit, 
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How the Defendant may proceed in cafe the 
Diftrefs was for Rent 'liter the Caufe remov- 
ed, and the Plaintiff nonpros 9 J or nonfuitei at 
the Trial. 

or otherwife barred, that then they {hall recover their da- 
mages and cofts againfl the faid plaintiffs, as the fame 
plaintiffs fhould have done or had, if they had recovered 
in the repUgiare* or fecond deliverance found againft the de- 
fendants." 

Neither this ftatute, nor the 43 Elix. [if. the defendant 
avows as overfeer for a diftrefs for a poor rate,] tie the in- 
quifition up to the fame jury as are returned or impanelled, 
as the 17 Car. 2. c. 7. does. Salk. 95. 

In replevin the defendant avowed, and the plaintiff, being 
nonfuited, brought a writ of fecond deliverance, where* 
upon it was moved to ftay the writ of enquiry of damages. 
Et per cur. This is a fupirfedeas to the retorno habendo* but 
not to the writ of enquiry of damages; for thefe damages 
are not for the thing avowed for, but ace given by the 
fiat. 21 H. 8. c. 19. as a compenfation for the expence and 
trouble the avowant has been at. Salt. 95. pi. 6. Palm, 
403. Latch. 72. 

If the plaintiff ia nonfuited for want of delivering a de- 
claration, if it was through any caufe that would have en- 
titled him to a writ of fecond deliverance* as ficknefs of the 
perfon employed, isfc. the court will order the defendant to 
accept of a declaration on payment of cofts; otherwife, 
the plaintiff would be remedilefs, the writ of fecond deliver- 
ance being taken away by the 17 Car. 2. in cafes of rent. 
Vent. 64. 

No fecund deliverance lies after a judgment in demurrer, or 
after a verdid, or confeiBon of the avowry ; but ia all thefe 
cafes, the judgment muft be entered with a return irreple- 
visable. But upon a nonfuit either before or after evi- 
dence, where the diftrefs was not for rent* a writ of fecond 
deliverance will lie, becaufe there is no determination of the 
matter; and th«rc a writ of fecond deliverance lies to bring 
the matter in qu eft ion : but in the cafe of a demurrer and 
verdid, the matter is di drained by law 5 and in the cafe of 
a ©onfeffion, it is determined by the confeffion of the par- 
ty, 2 Lill. Reg. 457, 
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Of TUMproJingi nonjuiting, difconfinuing, &c. 

THE plaintiff pleaded two matters in bar to an avow- 
ry y and on one of the pleas the fad was found for 
him, but the judge did not certify [according to 4 Anm % 
c. 16. /. 5.] that the plaintiff had probable caufe to plead 
the other plea. The defendant moved for cofts* purfuaitt 
to that ftatute ; and the queftion was* whether the proceed* 
ings were within that ft acute or not i the avowant in re- 
plevin being omitted in the words of the ftatute. Rule to 
fhew caufe why the plaintiff fliould not pay cofts was en- 
larged. Bonus 144. 

The defendant made two etvowriesi and plaintiff obtained 
an order for time to plead, pleading iffuably and taking 
notice of trial for the fitting after laft term in AftddUfex, 
and within time dtmurrtd to the firjl, and pleaded in bar 
to the latter ; and upon that the defendant figned a tun- pros 
for want of pleading iffuably to both avowries, which the 
court held to be regular. But upon payment of cofts, 
pleading iffuably and taking notice of trial within the fame 
term, the non-pros was fet afide. Barnes 3x4.. 

After joinder in demurrer ^ plaintiff obtained a rule for 
the avowant to fhew caufe why he fliould not difcontinue 
on payment of cofts 5 it was objected for the avowant, 
that a difcontinuance in replevin is very different from a 
non-pros; and that after a difcontinuance, a writ it retorno 
babendo could not be awarded. The court, however, did 
not enter into that matter, as the parties entered into a rule 
by confent, to ftay proceedings on payment of the rent ar- 
rear with cofts. Barnes 171. 

In replevin, both plaintiff and defendant may carry down 
the record to trial. 

The defendant brought down the record, but the plain- 
tiff did not appear at the affizes ; upon which, the defend* 
ant's counfel infifted ftrongly on a verdift, which was com- 
plied with. But afterwards, upon application by the plain- 
tiff to fet the verdi& afide, the court after hearing the 
judge's report, ordered the pojlea to be amended, and a non- 
fuit to be returned, infiead of a verdidt for the defendant ; 
and that he fliould pay the cods of the motion. Barnes 

458- 

On motion for judgment as in cafe of a nenfuit, a dif- 
tindion was endeavoured to be made from common cafes, 
becaufe in replevin defendant might, in the full inftance, 
have carried down the record to trial. Per cur. The aft of 
parliament has made no diftin&ion. Barnes 317. — But the 

King's 
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Of nonproffing, nonpitting* dif continuing, &c« 

King's Bench hold, that the defendant in replevin ought never 
to have judgment as in cafe of a mnfuiu as he himfelf is an 
iAor, and may carry the caufe down. Sayer m Cofls. 142. 
The plaintiff's goods diftrained were not replevied, but, 
by confent of the attornies on both fides, remained in the 
diftrainors hands 3 and without any writ of rtfah or appear- 
ance in the court above, the plaintiff declared, the defend- 
ants avowed, and after long fpecial pleadings, and after 
trial of the jflues of the affizes, and a verdi& for the 
plaintiff, the avowants moved to fet afide all the proceed- 
ings; and the rule for that purpofe was made abfolirte. 
The court held the agreement to be void, a fraud upon the 
revenue and officers, and an abufe of the court and the bar) 
that they had no iurifdiftion, and consequently could not 
give judgment. Barnes 451. 
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Of the Judgment and Execution in Repfcvnu 

IF there is judgment for the plaintiff upon a reUHa vttifi- 
catione, cognovit aftionom y nil ditit % he. or for want of a 
replication to his plea in bar to the Avowry, or upon a de- 
murrer, a writ of inquiry of damages ihall be awarded. 
Com. Dig. 5 Vol. 303. 

Or at the requeft of the plaintiff by the affent of the de- 
fendant, the juftices may aflefs the damages without. a writ 
of enquiry. 

But if there is judgment for the plaintiff in replevin, 
quod adbuc detintt by default after appearance, there (hall be 
* facial writ of enquiry for the value of the goods or cattle 
and damages. F. N. B. 69. /. Co Ent. 611. a. I 

But where the taking was lawful, the damage (hall be" 
only for the detainer, as where goods are taken damage fea- 
fant 9 and detained after amends tendered. F. N. B. 60. 
T.G. 

If there is a verdiS for the plaintiff, the jury ufually aflefs 
the damages. 2 Sound. 315. 

Or the juryxafter verdi& may be di unified, and damages 
afTefled by the juftices with the defendant's confent. 

Or if the jury do not aflefs the damages, and the goods 
iffc. fhould be detained, the plaintiff may make a fuggeftiou 
thereof upon the roll, whereupon a writ (hall go to en- 
quire of the value of the cattle, &7. and damages ; upon 
which the plaintiff Aral 1 have judgment for both. 

If there is judgment for the defendant upon a demurrer 
or verdict, or the plaintiff is non Tinted, the defendant (hall 
have return irreplevifable ; but if the nonfuit is before ver- 
di£t, the judgment for a return is not irreplevifable. 14 H. 
7. 6. b. 34. H. 6. 5. a. 

If the diftrefs was for rent y and plaintiff is nonproffed y 
or judgment is given again ft him upon demurrer , the de- 
fendant may have a writ of enquiry according to 17 Car. 2. 
c. 7. which vide ante. Or if verdicl is given for the defend- 
ant, or the plaintiff is nonfuited after 1 flue joined, &c. the 
jury impanelled. or returned (ball enquire what arrear, and 
of what value the diftrefs is, fcfV. and after fuch inquifition 
be (hall have a /. fa. elegit, jtc. 

If the defendant, upon the judgment do retorno babendo, 
fue out a wrir pro retorno habendo, and the (heriff cannot 
find the cattle, he may have a capias in withernam, upon the 
return of elongata, % Leon. 174* 

But 
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Of the Judgment and Execution in Replevin; 

But if the defendant has judgment for a return irrepk* 
vifMf) if the owner of the cattle or goods tenders all that 
is due on the judgment, and it is accepted, he (hall have a 
writ tf itlivtry for the goods. a Inftit. 107. 

So if he tenders the whole upon the judgment, which is 
ascertained upon the avowry, and is rcfufed, he fhall have 
Jftinui. 2 Inftit. 107. 



m 
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AS all external jurifdidion, whether eccleftajiical ox civil* 
is derived from the crown, and the adminiftration of 
juitice is committed to a great variety of courts, hence it hath 
been the care of the crown, that thefe courts keep within 
the limits and bounds of the jurifdi&ion prefcri bed them by 
the laws and ftatutes of the realm ; and for this purpofe a 
writ of prohibition was framed fo early as the 3 Ed, 1. which 
writ iflues out of the fuperior common law courts, to reftrain 
all inferior courts, whether tcclejiaftical or temporal, maritinu 9 
military, &c. upon a fuggtjlion made in the fuperior court, 
that fuch inferior court hath aflumed a greater or other 
power than was entrufted to it by law, or that it hath re- 
fufed to allow of ads of parliament, or hath expounded 
them contrary to their true and proper exposition and in- 
tent, &c. &c. 

If inferior courts exceed their jurifdidion, the officer who 
executes the fentence, and in fome cafes the judges that 
give it, are in fuch fuperior courts punifhable, fometimes 
at the fuit of the king, fometimes at the fuit of the party, 
fometimes at the. fuit of both, according to the variety of 
the cafe. Dav. 52. 

The writ of prohibition is to prcferve the right of # the 
king's crown and courts, and is intended for the eafe'and 
quiet of the fubje& ; fo that ic is the wifdom and policy of 
the law to fuppofe both beft preferved when every thing 
runs in its right channel, according to the original jurif- 
didion of every court. Show. Par, Caf. 63. 

So that prohibitions do not import that the iccltfiaftical or 
other inferior temporal court are alia than the king's courts} 
but fignify that the caufe is drawn ad aliud examen than it 
ought to be : and therefore it is always faid in all prohibi- 
tions (be the court ecclefuftical or temporal to which it is 
awarded) that the caufe is drawn ad aliud sxamon contra a- 
ronam et dignitatem regiam. 2 Inftit. .602. Rol. Rep. 252* 
3 Bulf. 120. Palm. 297. 
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From whence it i flues. 

TH E fuperiof courts at Wejlminfler, having a fripefitf* 
tendency over all inferior courts, may, in all cafes of 
innovation, lie. award a prohibition : in this the power of 
the King's Bench has never been doubted. F. N. B. 53. 4 
Infl. 71. 

Alfo the court of Chancery may award a prohibition, 
which may ifl'ue as Well in vacation as in term time; but 
Aich writ is returnable into B. R. or C. B. Bro. Proh. pi. 
6. 4 Inft. 81. Will. Rep, 43. 

As the common law courts are not always open, if one 
is fued in an inferior court for a matter out of the jurif- 
didion, the defendant, if it happen in vacation time, when 
only tbe Chancery is open, may move that court for a 
prohibition : but then it muft appear by oath made, that tbe 
fa&didarife out of tbe jurifdidion, and that the defendant 
tendered a foreign plea, which was refufed j and if a pro- 
hibition has been granted out of Chancery impr$vide, ' or 
without thefe circumftances attending it, the court will 
grant a fuperfedeas. thereto. Will. Rep. 476. pi. 135. 

As the jurisdiction of the court x>f Common Pleas is founded 
on original writs out of Chancery, it was formerly doubted, 
wheiher it could, without count or plea depending therein, 
award a prohibition : but it has been determined by the 
unanimous fenfc of all the judges, that this court may, upon 
a fuggeftion, grant prohibitions, to keep as well temporal 
as ecclefiajlieal courts within their bounds and jurifdi&ions; 
and that without any original writ or plea depending : the 
common law being in thefe cafes a prohibition of itfelf, 
and (landing inftead of an original. Bro. Proh. pi. 6. Noy 
153. 12 Co. 58,108* Bro. Con. pi, 3. 4 Inftit. 99. 
2 Brownl. 17. Vaughan 157. 

The grand feffions in Wales may alfo fend a prohibition, 
and write to the fpiritual courts there, as well as the courts 
here may, Sid. 02. Sed vide Cro. Car. 341 • Jones 330. 
Van. 411. 

In B. R. and C. R. this difference hath been made, that 
in B. R. a prohibition may be awarded upon a bare furmife 
without any fuggeftion on record ; but that for a prohibi- 
tion out of C. B. there muft be a fuggeftion on record, and 
therefore the latter is confidered as the fuit of the party, 
and in which he may be nonfuited, and is not difcontinued 
by the demife of the king ; but the former is only in nature 
of a commiflion prohibitory, which is difcontinued by the 
'demife of the king. Noy 77. Palm. 422. Latch. 114. 

But 
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But if an attachment iflues upon fuch prohibition, or the 
party puts in bail, then it becomes a private fuit, not dis- 
continued by the demife of the king ; and after fuch pro- 
ceeding the party may be nonfuit, but not before. Palm, 
423. Latch. 114. 

Bur per Holt, ch. juft. B. R. a prohibition cannot be 
moved for, if it be in fitted, till the fuggeftion be entered 
on record. Salk. 136. 

So for want of a fuggeftion on record the court of B. 22. 
difcharged the rule to (hew caufe why a prohibition fhould 
not be awarded. Hawkins, ajjignte ofWooldridge, a bankrupt* 
againft Blaquire and others, ajfignees of Samp/on, Hil, 20 
Geo. 3. 

It hath been faid, that the granting a prohibition is ex 
debiu jufiitia\ but the better opinion feems to be, that the 
awarding a prohibition is a matter difcretionary^ 1. e. that 
from the cireumftances of the cafe, the fuperior courts are 
at liberty to exercife a legal discretion herein, but not an 
arbitrary one in refufing prohibitions, where in. fucb like 
cafes they have been granted ; or, where by the laws and 
ftatutes of the realm they ought to be granted. Salk. 33. 
pi. 6. Ld.'Xaym. 220, 578, 586. 

It hath been determined in the houfe of l6rds, that no writ 
of error will lie upon the refufal of a prohibition ; but when 
a confutation is awarded it is with an ideo conftderatum eft, 
and then a writ of error will lie, becaufe there is a judgment. 
Ld. Raym. 545. Soli. 136. 

No prohibition can be had, unlefs the party is in danger 
by fome fuit adtually depending ; and therefore a prohibition 
cannot be granted before a libel, or appearance to a fuit 
below. Salk. 35. pi. 8. March. 24^ 25. For a prohibi- 
tion quia timet does not lie. Allen 56. 

It is clearly agreed, that in all cafes where it appears 
upon the face of the libel, that the admiralty or fpiritual 
court, ££?<*. have not a jurifdi&ion, a prohibition may be 
awarded, and is grantable as well after as- before fentence ; 
for the fuperior courts are to take care that the inferior 
courts keep within their due bounds. 2 In/I. 602. 2 Roll. 
Abr. 318. Noy 137. Sid. 65. Cro. El. 571. Moor 462, 
907. Carth. 463. Skin. 299. pL 2. But after fentence a 
prohibition fhail not go, unlefs the want of junidi&ion in 
the court below appears upon the face of the proceedings. 
Bhrr. Rep 4 pt. 2036. to 2040. 

Of 
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Of the Suggcftion for a Prohibition* 

WHERE the court has a natural jurifdidion of th« 
thing, but is reftrained by fotne ftatute, Its by 23 //. 8 
for not citing out of the diocefe, there the party muft come 
before fentence j for after pleading and admitting the juris- 
diction of the court below, it would be hard and inconve- 
nient to grant a prohibition. Vtdt the authorities antta and 
Qro. Car. 97. 2 Show. 145. pi. 153, 155, &c. % Salt. 
543* pl' 1. M- #*)"». 27. &/i. 30. C«r/A. 33. 

When a prohibition is moved for, the method is for the 
party to file a fuggeflltn in court, ftating the proceedings 
that have been had in the court below, and then fuggefting 
tne reafon why he prays the prohibition $ and upon this the 
court grants a rule to fliew caufe why a prohibition fhould 
not iffue ; and if upon (hewing caufe it appears to the court 
that the furmife is not true, or not clearly fufficient to 
ground the prohibition upon, they will deny it; otherwife 
they will make the rule abfolute for a prohibition 5 or if the 
matter be doubtful they will order the party to declare. 
Hob. 67. 

The court will not grant a prohibition the laft day of 
term, but on motion a rule may be obtained to ftay pro- 
ceedings till the enfuing term. Latch, 7. 2 Rol. ik/>. 456. 

The fuggeftion for a prohibition is to the following effect : 

The form of a fuggeftion for a prohibition to the bailiff oi 
a borough to prohibit him from holding plea- in a matter 
ariling txtra jurifdiftionem. 

" Great Britain. Be it remembered, that on ■ next 

after fifteen days of Saint Martin^ in this fame 
term, before the lord the king at Wtflmnjler> 
comes A.B. in his proper per fon, and giveththe 
court of our lord the king here to underftand, 
that whereas by a certain a& of parliament, made 
at a parliament holden at Wiflminfltr the twenty- 
fifth day of April in the third year of the reign 
of the late king Edward the firft, it was (araongft 
other things) ordained and eftablilhed by the au- 
thority of the fame parliament " Of great men 
and their bailiffs, and other (the king's officers 
only excepted unto whom efpectal authority is 
given) which at the complaint of fome, or by their 
own authority attack other paffing through their 
iurifdiction with their good's, compelling them to 
1 anfwcf 



Of the Suggeftion for a Prohibition, 

anfwer afore them upon contracts,* covenants and 
trefpafles, done out of their power and their ju-' 
rifdi&ions, where indeed they hold nothing of 
them, nor within the franchife, where their power 
is, in prejudice of the king and his crown, and to 
the damage of the people: it i$ provided, that 
none' from thenceforth to do ; and if any do, he 
(hall pay to him* that by this occafion (hall be 
attached, his damage double, and (hall be grie- 
voufly, amerced to the king" as by the faid ftatute 
(amongft other things it more fully appears) ne- 
vertheless oiie C» D. not ignorant of the premifes, 
but contriving and intending the faid A. againft 
the form of the ftatute, unjuftly to vex, opprefs 
and Weary,, and to draw him' into plea in the 
Court of our lord the king, of record^ of the bo- 
rough of Bridgnorth* in the county of Salop, held 
10 the faid borough, before the bailiff of the faid 
borough, in a certain adion which had arifen and- 
accrued out of the jurifdi&ion of that court ; and 
alfo the common law of the realm (to every fubjecfc 
of right due) to derogate from and abridge, and 
the due courfe of law to fubvert, and the i flues 
and profits which to the faid lord the prefenc 
king thereof might happen, 'and which to his 
,. royal crown efpeelally belongeth to diminifh, in 
the faid court of our faid lord the prefent king, 
of record there, held on ——.in the nineteenth 
year of the reign of the lord the prefent king, be- 
fore the bailiffs of the faid borough, according 
to the cuftojn of the faid borough, from time 
Vrhereof the memory of man is fiot to the con- 

" * tr^ry ufed and approved) levied, his certain plaint 
againft the faid J. in a certain plea of trefprfs 
upon the cafe, to the damage of the faid C. D. 

- of fifty pounds:. and the faid C. D. by pretence 

of .the plaint aforefaid, in form aforefaid, levied 

•4 and affirmed, then and there caw fed and procured 

higMhe faid A. gaffing within the jurifdidiio'n of 

that court, to be attached and arretted, and com* 

: peiied the faid A. to appear in the faid court, and 

the faid 4* of and upon the premifes unjuflly con- 

ftrained to anfwer. And thereupon in the fame 

court, held on the day of 

Vol. II. R in 
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•in 'trie nineteenth year of the reign aforefaid, be- 
fore the fa id bailiffs of the fa id borough, the fa id 
C. D. upon his aforefaid plaint did declare againft 
• the faid A. in manner, and form following; that 
« .. , is to fay, C. X>. complains againft A. B. (herein- 
fert the declaration) <£*. which feid plaint now 
remains in thefuid court depending; and undeter- 
mined, and therein the faid court is profecuted by 
the ("aid C. " IVker&as^ in truth and in faft, the 
a fore Lid caufe of action in the faid plaint and de- 
claration mentioned, arofe and* accrued to the 
fad C. i?.out of the faid borough of Bridgnorth* 
and. out of the jurifdidion of that court, that is 
to fay, at the-parifti of -p — «— in the faid county 
of Salop* . and not within, the faid borough of 
Bridgncrth, or within the jurifdiftion of that court. 
And whereas the faid /f: holds nothing of them 
the fiid bailiffs^ or.within the francfiife or jurif- 
didlion of that court. AncV, whereas in fa£t, the 
bailiffs of the <fdid borough, or any of them, never 
had or huh power to hold the plea aforefaid, nor 
to hear and determine the faid' plea Us aforefaid, 
arirfing and accruing cut of the jurifdicftion of the 
faid court, by- the laws -of this,.realr$, nor by vir- 
tue of any letters* patent of the faid lord the pre- 
fent king, nor pf any of his progenitors or p/ede- 
ceffors, kings or queens -of this, realm; neV by 
any tivJe of prefcription, frooi tiine whereof the 
•memory of man is no* to the contrary ufaTand 
approved, or any otherwife.- howfoever ;.." And 
'althQiigb the fiid &*- all QruLJingular.tbe matters and 
things hy him above fuggtjltd. hath pleaded in bh dif~ 
charge in the aferefaid court * before the " aforefaid 
bailiff of the faid borough, and there offered to 
verify and prove the. famchy undeniable teftimony 



* Nets : Where there is no dtfcQus jurifdi&onis, bat only tm- 
tionls, the defendant m nit pleaa it -beiow, and have his! plea du- 
al iowed, before he can be « entitled to a prohibition. But where 
there is a Jefeflus jurifditiionis, the pkity has no occa£on to pkid 
it below, before motion for prohibition. — Therefore in the above 
precedent piven of a fuggefti^n there was no occaiion tor that part 

.. 'and 
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and proof; ntverihtlefs, the bailiffs of the borough 
aforefaid, the aforefaid plea and allegation of the 
laid A. there to receive Or admit altogether re- 
fufed, and threatened* to give judgment in the faid 
court, in the faid a&ion, againit the faid A. in 
coatem.pt of our iord the .prefent king; and to the 
great damage of the faid A. and contrary to the 
law of this realm, and alio cgainft the form of 
the ftatute aforefaid ; and this the 'faid A. is ready. 
. • to verify : ivkereupon the faid A. humbly imploring 
th« aid and munificence of the court of our lord 
tbeprefent king,' prays fpeedy remedy, and a writ 
' of thir lord the prefent king of prohibition to be 
directed to the -faid bariiflfsjbf the (aid borough, and 
other competent judges in that behalf; and alfo 
' to the faid Q> his court fcllors, attorneys, and fol- 
" ** licitors in this behalf whomfoever, to prohibit 
•them and. every of them, that they, or. any of 
• thetb, in the ("aid plea of trefpafs, in.any maimer 
touching (he fame in the faid 'court, beiuie the 
faid bail.ffs of the faid borough, or any of them, 
to proceed, ftmuld nor prefum^, nor any further 
jn that behalf fhouid attempt, which to the further 
• derogation of the crown of his prefent majefty, 
/ Or to the contempt of* the law, or. the lof? or pre- 
judice of {he faid A. alight rti any wifv turn, on 
- pain .of incurring the punlfhmemdue to violators 
of the -law of tii& realm; but from all further 
-profecufion againft the faid A., in- the faid- court, 
. _ . before the bail \(fs of the faid borough, of any of 

"them, fhoufd utterly ttafiit,' and" esfch and every of 
..'" * the'm ftloui&dtffift j and it is granted to him, &c. 

The' form ojpa fuggeftioa for a prohibition to an tcchfta- 
Jlical cbapton u'lib* Fthere>by a vicar agair.lf a pariftiiwiver 
for ffctotracSron of tithed, (etlillg forth that there is a vtcdui 
in the' faid pariih, 5V. • 

*' • • • •. *' . * 

** England; He ic remembered*, ' that on : n^xt, 

'•■- • » after * ' • days froin the day oi.Evtfer^ in ih»s 

' ■ fame term, 'beffcre our lorli the king, at IPeJtmin- 

Jtir, pomes 4 A by . % his attorney, *nd 

g?*es the court here to under ft and and b~ ;n- 

iormed a ttiat whertas all and all. manner of yU .-, 

R 2 • - ' of 
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of and concerning any prescriptions and cuftoms 
whatfoever, within this realm, and the cogni- 
zance of fuch pleas belong and appertain to the 
/aid lord the king, and his royal crown, and to 
the common law, and in the courts of our faid 
lord the king* of record, ought and have always 
been ace u domed to be tried and difcuflfed, and 
not in any ecclefiaftical court. And whereas on 
the ty? day* of January y 1 779, the faid A. B. was, 
and from thence hitherto bath been, and ftill is, 
feized m his demefne as of fee, of and in divers, 
to wit thirty, acres of meadow, iltuate, lying 
and being,, within the parifh of ■ t ■ - in the 
county of — —— - and within the bounds, limits, 
and tuneable places thtreo/; and, during the 
time aforefaid, was paffefled of diyers cows and 
calves, within the faid parifli, and the bounds, 
limits, and titheable .places thereof, jind whereas 
within the (aid parilb there are,' and from tiine 
' whereof the memory of man is not to the con- 
trary have been, certain cuftoms and modes- of 
tithing,, that is to fay, one certain cuftom, &c. 
[infer ting the cv/ioms and moduJfes % ticJ] never thele/S) 

one C. D, clerk, vicar of the parifh "of—- ■ 

aforefaid, not ignorant of the premiffes, but con- 
. triving unduly to aggrieve ^and ppprefs the faid 
A. B. againfrthe due courfe of the law of this 
realm, and. to draw the cognizance of a plea 
Which belongs to our lord the king's temporal 
courts, and ought there to be tried, difcuflfed, 
and determined, to another trial, on the 
day of ^779» & Ttw the faid A. B. into 

a *plea and caufed him to appear in the court 
chriftian, before the right worfhipful J. C. matter 
of arts, vicar genera], and principal of the epif- 
copal or confiftorial court of » > ■ lawfully 
conftituted his furfogate* or fpme other competent 
judge in that behalf, by craftily and fubtilly li- 
belling agamft the faid A. in the faid court chrif- 
tian— Firft, that in the year, &c. [Jlafe the libel] 
and although the faid A. hath alledged and pleaded 
all and Angular the matters above fuggeftcd and 
alledged in the faid court chriftian, in his di (charge 
of and from* the tithes, i£c* and offered to prove 

the 



Of the Suggeftion for a Prohibition, 

the fame by indifputable evidence ; yet t}ic aforp- 
faid fptritual judges have altogether rcfufed, and' 
ftill do refufe, to admit or receive the fame plea* 
allegation, or proof, and endeavour with all their 
might to compel the hi^jf. to pay the fa id monies 
in the aforefaid libel fyetified, and daily threaten 
to condemn the faid A. of and upon the premiies, 
ip contempt of our faid lord the king and his laws, 
to the great damage and injury of the faid A. and 
agatnft the courfe of the law of this realm, and 
the cuftoms and prescriptions aforefaid, all which 
faid premifes the faid A. is ready to verify and- 

. prove, as the court of our lord the king here (bail 
dtrefl: wherefore the faid A. imploring the aid and 
affifrance of this court here, prays relief, and hi* 
majefty's writ of prohibition to he direSed to the 
faid official principal of the epifcopal confiftorial 
court of—— aforefaid, his furrogate f or other 
competent judge in this behalf, to prohibit them 
and every of them, that neither they nor any of 

* them do any further hold pleas in the faid fpiri- 
tual court, before them or any of them, touching" 
the premifes aforefaid, or any part thereof, fcfr. 

For other forms, refpe£tin£ other matters, fee the various* 
books of entries. 
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Of proving the Suggeftion, and ih what Cafes 
neceflary, and at what- Time. 

IF the fuggeftion for a prohibition is to ftop a fuit com- 
menced in the ecclefrafttcgl court for fubtraftion of tythes 
<5r. other uclefiiftical dues , the i+fefl. of the 2 faf 3 Edws 6. c. 1 3. 
requires, " That if any party'do fue for any prohibition 
c * in any of the king's courts, that then the fame party, 
<*■ before any prohibition fliall be granted to him or them, 
«< ihall bring and deliver to the hands of fome of the jufti- 
** ices or judges of the fame court where fuch party demand* 
'* eth the prohibition, the vtry true copy of the libel de- 
*' pending in the ecclefiaftical court, concerning the matter 
**• whereupon the party demandeth the prohibition, fub- 
<c fcribed or marked with the hand of the fame party ; and 
<c under the copy of the faid libel fliall be written the fug- 
** geftion, wherefore the party fo demandeth the faid pro- 
«** hibition : And in cafe the faid fuggeftion, by two hneft 
" And fuffieient witftejfes at the Jeajl, be not proved true in 
c< the court where the prohibition lhall be fo granted, with* 
*' in fix months next following after the faid prohibition 
*' lhall be fo granted and awarded, that then the party that is 
** letted or hindered of his or their fuit in the ecclefiafti- 
c * cal court by fuch prohibition, ihall, upon his or their 
c< requeft and fuit without delay, have a con ful tat ion grant- 
<c ed in the fame cafe in the court where the faid prohi- 
** bition was granted ; <and (hall alfo recover double cofts and 
«* damages againft the party that fo purfued the faid prohi- 
« bition, tgc." 

As this ftatute refers to the ftatutes 27 & 32 H. 8. which 
extend to tyjhes and offerings generally, all fuch tythes 
and church duties as are mentioned in tjiofe ftatutes are as 
much within this aft as if enumerated. 2 Injlit. 662. 
Comp. Incumb. 600. Dyer 170. b. 

And therefore it extends tp prohibitions to fuits for fmall 
tythes as well as great. Teh. 102. Ld. Ray. 1172. 

So a fuggeftion of a modm decimandi ought to be proved 
within^ monthsy being within this aft. Noy 148. Teh. 
104. 

So where the party fuggefted, that* he was to pay fo much 
upon an arbitrament^ being ' the fame as* a modus decimandi. 
Roll: Rep. 55. 

But there rieeds.no proof of the fuggeftion where the fuit 
is for tythes contrary to common right, or where the con- \ 

traft of the* party is- fuggefted* Telv. 104, 119. 2. Leon. j 

29. Hetl. 145. zKcb. 134; Lit. Rep. 297; .\ • I 



Of proving .the S.uggeftion, and in What Gafes 
neceffary,. and &t what Time,. 

The fuggeftioit need not be proved ftrictly, — proof by 
hpar-fay is fufficient, Palm. 3(^7 —or that it is fo by .com- , 
mon fame. Noy 28, Nor witn precife certain y a$ to .all 
its circumftances^ but that if it ta proved in fubflance, or 
in fuch a manner as to (hew that the ecclcfiaftical qourt hath 
not jurifdid^ion, it is fufficient. 

And the fuggeftion may be proved by perfons, although 
fuch perfons at the trial may not be able and competent 
witneffes. Mich. 27 Car. 2. C. B. Sharp v. Hobatts. 

If a fuggeftion confift3 of two parts, one witneis to one 
part, and another to the other .p<*rt, is fufficicnj;. Vent. 
J07. 

And note: The fix months is according to the calm Jar, 
and not lunar months, for this is a c imputation which con- 
cerns the church. Hob. 179.. \% Mod. 50. L\l* Rep. 19. 
And the^jf months commence frojn the tefU of the writ, and 
not from the time of the rule fpr awarding it. 2 Ld, Ray. 
1172. 2 Sa!k* 554, pi. 20* 656^ />/. 2. ,. 

And if the furrnifebe proved .befcre; one of the judges 
within the fix months, it h fuificitnt, ahhough .it is n-t 
recorded till after the fix months by trie court, Ncy 30. 
But it muft be entered in tile <?ftict\ 2 Show. ;jo3. 

And proof whkh is not fuiBcibnt may be Applied with 
better within the fix months. ,LH. K<j>. \$5* 

The plaintiff had obtained, a ;rvje to fhew c<iufe why a 
confutation {hou 1 d n«K go, (o r war; t of t he n 1 a i nj 1$ ' s p rov- 
ing his jfuggeftion within thq.^iv -.months, and..Avhy the 
plaintiff fljould «ot pay double cotlv Upon caufe fn^wn it 
appeared, that the. declaration had been, by cule, ordered to 
be made agreeable to the proceedings in the. Ipjritual court, 
and thereupon a prohibition tp UTu/eJ . ,Aru| thecourt being 
of opinion, thaf- the 'time, fpr", pr*c<?i n g. the fuggeftion ought 
to be cpfnputeqVfr-otn the time of ihotaipgndmcnr, and not 
farther back ; ^eJVx monjhs were not expired. r ; Sp the rule 
was difchargeck "£arw 4*8., .»...> 
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Of entering the Proof of the 6uggeftion, 

WHEN the party has preyed his faggeftion before a 
judge, according to the 14th yfc?. of the 2 & <$of Rdw. 
6. e. 13. an entry of fucq proof muft be drawn out in order to 
be entered of record in court, which is to be done in the 
following manner, after the fuggeftien and the award gf the 
writ of prohibition. 

" And the writ of the prohibition of the lord the king y 
is granted to him, &c" 

AFTER WAR D S, that is to fay, on the 

day of in the twentieth year of the reign 

of our fovereign lord Gtcrge t^e third, of Great Bri- 
tain, France, and Ireland, king, defender of the 
faith, iffc. at in the county of 

before [the judge] comes, the faid A. B. in his 
proper perfoh, and tp verify, teftify, and prove 
his fuggeftion a fore faid, and all and every matter 
and thing contained in the fame fuggeftion on 
the part of the faid A. B. to be proved, pro- 
duce th three good lawful and fufficient witneffes, 
to wit, O. P. of in the county aforc- 

faid, hufbandman, and aged about twenty-four 
years, or thereabouts ; j£. R. of the fame place, 
labourer, aged fixty years or thereabouts; and 
S. T. of the parifh of in the faid 

county, farmer, aged forty years and upwards, 
-before the faid juftice at , aforefaid, 

according to the form of the ftatute in fuch cafe 
piade and provided : which faid witneffes fo a$ 
aforefaid produced by the faid A. B. being then 
and there fworn upon the holy Evangelijis, to de- 
pofe the truth of and upon the premifes fp^cifie^ 
in the afprefaid fuggeftion, fay and depofe, and 
each of them feverally ppon his oath faith and 
depofeth in manner and form following, that is 
to fay, the faid O. P. for himfelf, upon his. oath 
faith and depofeth, that, &c. [Here enter, tfce 
proof of what he fwears.] And the faid J&. & 
for himfelf upon his faid oath faith and depoJetb, 
that, &c. [Enter what fie fwears to.] And 
the faid O. P. and 4J. R. for themfelves feverally 
upon their faid oath fay, and depofe, that, btc. 
[Enter -what they both fwear to. J And the faid 
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S.T. for himfelf, upon hit (kid oath, faith and 
depofeth that, &e. [The part he (Wears to.] 
Which feid depofitipns taken before the faid 
[the^apae of the judge] in form afnrffaid, 
the '(bid juftice afterwards, to wit, in Mi- 
. tfaaelmas arm* in the nineteenth year of the reiga 
of ovr (aid lord the now king, delivered by hit 
own proper hands, into t^e court of our faid lord 
the king of tbt Bernb* here to be enrolled of re- 
cord. 

Sworn the day of 

in fteymr of our Lord 1780. 

3y me ■ 
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Where the Suggeftion rm*ffc trevew^d hyjm 

" - ■' ' Affidavit. • -p • 

1N..fo.foe : cafe$ the courts require an affidavit ta be jnade 
on application for % prohibition , to fupport thefugge/Em. 

Per Holt ch. juft. B. £. in Gw^ v. LUwfllin. 1 1 tif. 3. 
the bijhop of St. DavitTs cafe, • Where .the laatter'.fug- 
gefted for a prohibition appears upon the face of the fibel, 
^e never iufift upon an affidavit; but unlefs it appear \ipon 
the face. of the libel, or. jf you move for a prohibition ks to 
more than appears upon the face of the libel, to.be out of 
their jurifdi&ion, you ought to have affidavit of the truth 
of your fuggeftion. Salk. 549. pi. 3. 

Upon motion for a prohibition, there muft be an affidavit 
that the matter fuggefted to. have been j) leaded was plead- 
ed below in the fpiritual court, and difallowed, vide Ld. 
Raym. 121 1, for ctherwifej any one might come and fug- 
geft a falfe fa£, and fo ouft the fpiritual court of their ju- 
rifdielion. 

In Hynes v. Thmpfon^ [mentioned by J/lon Jce, in Bug- 
gin v. Bermet. Burr. 4 pt. 2039 — 40.] Lordch. juft. Lee 
Jaid down the rule to be, " That if you move for a prohi- 
bition upon any thing not appearing upon x the face of the 
. proceedings, you ought to rnve an affidavit of the truth of 
the fuggeftion." And he cited Godfrey and Llewellin. 2 
Salk. 549. in point j and 2 SalL 55 r. pL 13. where Holt 
ch. juft. laid down the law to be, 4C That wherever the 
.matter which you fugged for a prohibition is foreign to the 
libel,' you muft plead it below, before you can have a pro- 
lybition ; otherwife, where thecaufe of prohibition appears 
i/ptn^he Jibel." And lord ch. juft. Lee faid in that caie of 
Unites v. Tbompforiy that he thought it muft either be pleaded 
ct that there was fuch a cuftom," or an affidavit of it. And 
Mr..^. Chappie hinted, that prohibitions had been too eafi- 
ly granted : And was of opinion, that there ought to have 
. been an affidavit to verify the fuggeftion. 

In Driver v. Colgate^ [mentioned alfo by Afton Jce y in the 
fame cafe of Buggin v. Bennett. Burr. 4 pt. 2039 — 40.] 
The court held, that there was no ncceffity to plead it be- 
low, in cafes of prohibition for words fpoken wheie the*y ar; 
by the cuftom actionable, as t«here is in cafe of a prohifri 
tion or fuggeftion of a modus. ' For in the former cafe, they 
. cannot go on if the fuggeftion, be true; but in the latter 
of a mojdus — if the modus be admitted 111 the fpiritual court, 
ffiey may go on; becaufe'the-juriididtioji .continues. 

In 






K 



\Vfiefe tbe> Snggeftiori mud be Verified by an 

♦. % ' ; . 'Affidavit, • i 

. ^ • *. ,•#»-* * • 

fh £U other cafes .the court laid (Jown a gpneraV rule,. 
u that the matter muft either be pleaded below, brverified 
by affidavit" Vide Burr. 4 pt. 2040. 

As in cafe for a prohibition to the confiftory court of 
London,' in. a caufe for calling a woman " whore" in £««- 
A», there* muft .be an affidavit of the cujlom^ and alio that 
the words were fpoken thtie. Theyer v. EaftwicL Burr. 
±pt. 2032. • 

In C 5. on (hewing caufe why a prohibition fliould not 
be granted, it was obje&ed that no affidavit was filed 
whereby the libel whereupon the plaintiff had moved appear* 
ed to be a true copy. Per cur. The objection is good. 
Rule difcharged, Eaglesfieldv. Anderfon. Barnes 427. 
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Of grantlttg a Prohibition, abibtettly, oi. he 
. . ufyue only. 

PROHIBITIONS are granted cither abfet(itdy, ; ^k 
*/f«* only till' fuch an ad be done ; the firiF of . tjfefe is 
peremptory, and ties up the inferior jurifdidiQn trl};a/c»- 
fultation is awarded ; the fecond is if fi facie discharged upon 
complying with the ad, and that without any ixititif con- 
fultation. 6 Mod. Jo8. 

When a prohibition is moved for becaufe a Copy of the 
libel is dented, the court requires that oath fbouid be made 
of the denial, and the prohibition is only qnoufjue the copy 
be delivered. Vent. 252. 2 Sali. 553. pi 19. 

The flat. % Hen. 5. Jlat, 1. r. 3. require* a copy of the 
libel in the ecclefiaftical court to be given to the party fued 
there. But a* this ftatute extends only to the iccUfwJHcai 
court s^ a prohibition was denied to be granted to the admi- 
ralty court, upon a fuggeftion that they refuted to give the 
party fued there a copy of the libel. Ld. Raym. 442. 

A prohibition quoufyue they give a copy of the libel, if 
it be granted before any libel exhibited, does not bind them 
from exhibiting any libel ; but after, they (hall not proceed 
til) they give a copy of it. 6 Mod. 30$, 

It was formerly held by all the judges, that when there 
was a proceeding ex officio in the ecclefiaflical court, they 
were not bound to give the party a copy of the articles : 
but the law is otherwise; for in fuch cafes, if they refufe 
to give a copy of the articles, a prohibition (hall go qitoujqut 
they deliver it. Ld. Raym. 991. 

In C. B. rule was irvade for civilians to be heard on both 
fides in relation to a prohibition. Dr. Lee attended to argue 
againft the prohibition; but none would attend to argue 
for it, as by affidavit appeared. Per Cur. We ought to 
hear civilians on both fides* or not at all. Enlarge the 
rtile: perhaps, when our opinion is known, a doctor may at* 
tend on the other fid*. Afterwards no civilian attending to 
argue for the prohibition, the court would not hear doflor 
Lee againft it. Barnes 428.. 
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Of declaring inr Prohibition, Gfo . 

T1J £ court feldpm awards a prohibition upon xhe mo- ' 
tion, but generally* grants a rule nifi> or that the ad- 
wfe party Ihould fliew caufe why it fhould not be granted. 
Cro. EL r6V 94. 5 jWW. 247- I'd. Raym. 86. 236/ /*?/. 

Alio in ntfeaod difficult cafes it is ufual tp direel the 
plaintiff »to decrare in prohibition. Cro. £7.736, ±Mod* 
151. *L*v. 1*5; ..Jjd. Jfaym, 88* — and fo proceed to ilTue, . 
that the orient's of the caufe may be brought before them 
with the greater exadnefs, and the court thereby be the bet- 
ter enabled to judge of the rtafonablenefs of granting or re- 
Ming the writ. Stil. Pratt. Reg. 43. F. N. B. 44. . ; 

When the court inclines to grant the motion, for a prohi- 
bition, the defendant has a fort of right to infrft that the 
plaintiff {hall declare; but where the court inclines agairt$ 
the motion, tfce plaintiff has no fuch right, for there might 
be judgment by default, and the court be obliged to prohi- 
bit againlt their own opinion ; and it is na injury to the 
^laiotiff, as he may apply to another court. • The King v. 
the Bi/bop of Eh). Mich. 3d Geo. 2. 

The court Is nefc obliged to give direction for fuch decla- 
ration, but are abfolute judges of trie fufictency or infuflU 
ciency of the fuggeftion. Leon, 181. 

On die wing caufe again ft a probi&itio* y the court made the * 
rule abfolute, with a dire&ion, that the plaintiff • ihould de* ,. 
clare in prohibition. He tendered a declaration* but the . 
defendant refufed it, and applied to ftay the prooe^dings, t as „ 
being willing to fubmit. The other infifted he bad a right • 
to go on, and fo get at the eojis of the motion, which he 
could not otherwife have ; but the court ftayedtfie proceed- 
ings without cofts; faying, the direction to. declare was in 
favour of the defendant, who might waive it; Gegge v. 
Jones. Stra : 1 149. [Fide the ftatute 8 & 9 W* 3. f. ii. /. 
2* which gives cofts in prohibition upon plaintiff** obtain- 
ing judgment, or any award of execution after plea pleaded 
or demurrer joJned] but the plaintiff can rccoveY no cofts in* 
prohibition, unlets he has execution after plea or demurrer 
and Judgment for him ; but then after fuch judgment and ; 
execution, after plea or demurrer, the cofts (hall be taxed 
from the fuggeftion, fu as to take in the motion. tVilb r. - 
Turner. ////. 2 Geo. 1. C. B. 

Where the party is oidered to declare in prohibition, he 
ought not to take out the writ, but ferving the other fide, 
with a, rule is fufficienc j and if in that fuit he obtain judg- 
ment, 
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me*nr, the judgment Is Jfet probibiih 9 otherwife it is quod eat 
anfultatio •> therefore If the party be excbn-imunicatedj the 
mandatory par; of the writ to affoil the' party is, ; not to" be 
ohe'yed'jill after trial bad., " The Dean dni'Btjhop of IVdls. 
' Micb. 2.$Ge9. 2. • • 

It was af the defendant's inftance made {rfrt of the rule 
whereby z wrk of prohibition was jjran ted, that the- plaintiff 
Should declare in prohibition. DefenjJiaCDt afterwards de- 
manded a declaration, and threatened' q non \fr$s for want 
'thereof. Whereupon a declaration was prepared : 'and when it 
was' ready he was told by defendant's agent that he .need not 
•deliver it ; but as he had been at th$ trouble and cxpencein 
preparing it, he delivered .the fame, and'calle'd 'for a plea. 
Defendant pleaded nothing to the merits, .but onfy that he 
<Tid not proceed in the fpirituat court after the prohibition, 
gave a rule to reply^'and. demanded a replication. Where- 
upon plaintiff* applied to the court, and obtained a rule for 
defendant U* (hewca-ufe, why he fhould not pay the plain- 
tiff's cofts of the proceedings in prohibition; Which rule 
was made absolute." Thfc court looked on the plea to be a 
fham nugatory pica, and'not to the merits of the caufe: the 
allegation, that defendant has proceeded, contrary to the pro- 
hibition,, is and muft be put into every declaration of this 
kind : but whether lie haafo proceeded, or not, i& totally im- 
material. * # 'The ftat. 8 & 9 /i^l 3. c. 10. / 3. gives cofts 
after plea or demurrer : but this is not a plea within the fta- 
tuie. Se/iv. JVolfendcn. Barnes 148. 

In cafes of .tythes and fufch fort of matters where many 
things .'arc? in controversy, it is very frequent to order the 
prohibition ,to ftand as to part, and a conjultation to go as to 
the other part. ' 

Tf the declaration in prohibition varies from the fuggeftion, 
this is naught, and a confutation ffaall be awarded, 7 Med. 
XI 3. Leon. 128, For the furmife is as the writ. 

The declaration in prohibition is founded upon an at' 
tacbment for a con rem pt, and therefore the declaration in 
prohibition is a qui tarn declaration, for it fuppofes a con- 
tempt 'to the king in proceeding after the writ delivered. 
12 C*. 61. 

." Where an'iflue is joined on a declaration in prohibition, 
if the jury find a verdict for the plaintiff, yet they {ball give 
ro'CQcre than cr.e jhUUng damages, for *it is in nature. of an 
iflue to inform the conscience of the court. Carters. 
Leeds. * Aitcb.' 1 Gey. 2. But after the pLiatiff has had 

judgment 



Of declaring in ProjfiibkioD; &c. . 

jwfgmetft ipnd flet^*Mhith\ fie may bring his a&ton upon . 
the.^cafe, Jind recover the damages he has fufiained."*' 

If the jury* upon an iffue joined ip a prohibition de modo 
decimandi r f\hd is different modus, tb*n that' alledged'by the 
plawitiff,. yet tfie -defendant fliall not have a confulutionj 
becagfe it appears that he ought not to fue for 'tythes in 
facie, there being a modus found. Vent. 32.' 

'Tie declaration ought to ftciva place where the -defend 
aht proceeded, after the prohibition fepved j otherwlfe", the 
plaintiff fliafl not have judgment, though the writ of en- 
quiry find.s damages. 1 Pent. 348, 350. Ray: 387. 2 
Jones I iC. % Shoto. 145. 

Tyvb ftetfoas cannot Join in the declaration, whe.re the 
caufeof coinplaint is feveral. Cro. Car. 162. 

If the libel be agatnft feveral parifhioners, who all infift 
upon the fame rrwdus^ihty cannot join, but rnuft havefeve-" 
ra) prohibitions.. Ytl. 128. -fi. Jtaym. 4.25* ' 

If (lyre appears caufe for a prohibition, there /hall -not 
be a cont'd I tatiotf, though* the declaration be, defective- -for 
want of form ; su -becaufe there is not the. prefer* > of a deed, 
or letters patent. Pir Coke. 1 RaL 332. 

After a rule given to declare- in prohibition, the defend- :< 
%? v .-"}&y fubmit and ftay proceedings* Stra* I'i^'. 



Of 



Of granting a Cmfultation, &£* 

IF a prohibition be granted without notice to the othet 
party, and upon motion it appears that there was no caufe 
/or it, the, court will grant a confjAaiiefy without putting 
him to declare upon the prohibition. Cr$»'C*r. 97. 

So* after a prohibition granted) if upon (rial the matter 
be found for the defendant, generally, a confutation flail 

So if the matter found for the defendant varies in wo/ds* 

. but not in filbftance, from the fuggefttoh » as K the fug- 

geftioa be, that two thirds of the tythes belong to the plaintiff, 

and the verdi ft is two entire farts of all tothet* % 

So if there bqa material variance' between the fgggeftidft 

• for a prohibition, and the libel in the fpiritual court, that 

. ought to he a confutation ; fbr the prohibition. ought,. to be 

founded upon the libel ; as if. the libel be for tythes of corn* 

,. % and a modus be fuggefted for tythes of hay, upon demurrer to 

the declarations in prohibition* a* tonfuhalion (hall go* 

* Tel. 79. 

. So if there be a variance in quantity* as if the libel be 
\ for two hundred faggots of wood) and the fuggeftion be for 
•'• twenty only. Tel. 79. 

So after a prohibition granted, if it appears that the fpi- 
ritual court has con u fa nee for part* a sconfutation (ball go 
quoad* &c. 12 Go. 44. 

So if, after a prohibition granted* it be not ferVed till 
fentence and* appeal* it cannot be afterwards ufed. Cro* 

: Joe. 4*9- 

But a confutation (hall not be granted except in term. 
\1 Co. 41. 

Nor by a judge* but only iVcourt. Hid. 
N ' Nor after a declaration upon a prohibition, it Ihall not 
be granted upon motion before 'plea or demurrer, Cro. Car. 
238. 

Nor (hall a' 'eonjkltaiion go, where a'verdift is found 
for the defendant, if it appears upon the whole matter that 
the fpiritual court. has no conufance; as if a. prohibition be 
upon a fuggeftion, that all lands fn A. are .difcharged by a 
modus,, and there is a verdi& for the defendant, becaufe it is 
found that all, except ten acres, are within the modus', yet 
.' a confutation does not go for fuch miftake in the iffue, if 
the libel was not for tythes of the ten acres. 2 Rol. 320. 

• L. 5, 15. Hob. 192. 

So if the fuggeftion was of unity, ratiom cujus he (hill 

he difcharged, and a verdidt finds that he (hall not be dif- 

l charged 



j 

. Of granting a Ocnfultation, &c. 

■charged rati one init\ though it be again ft the plaintiff* jet 
being fmpertinent, for the'faft to be *tried was, whether 
there was an unity,* lie. a confutation does not go ? 2 RoL 
320../. 35. jt O.15. ' 

So,' though there be an immaterial variance between the 
fuggefttorf and the'libel, a confutation docs not go: as if the 
fuggeftion be fot a total difcharge upon the ftat. 31 H. 8. 
and rtcftes the libel to be for tqrenty faggot*, where it was 
fortwo hundred j for it was not material" for what quantity 
the iib'e! Wis, when the plaintiff claims a difcharge for 
the whole. Y}1. 79. . . 

So/iftbfe ftfggett ion varies in quantity from the Wbel, if 
it be conformable to the copy of.trw libel delivered by the 
fpiritual court,* this variance (hall not be a groQftd for a 
confutation. 4 Ril. 329. /. 45. 

A %Dtit*f tonfuhatibn is to the following effect : 

XS EO RG E the third, by the grace of Ged 9 of Great 
Britain,* Fr an**, and Ireland, king, defender of the 
faith, and fo forth. To the right worjbipful 
J. C. mafiet ef arts^ vicqr general, and principal of- 
firini of the epifcopal or confiflorial court of' ■ ■■■ 
&c. Whereas C. D:~ lately in the court chriftian 
before, you impleaded A. B. by the the name and 
defcription of A. B. of the parifli of——— in 
the county of Devon , for thi$> that by the laws, 
£57. [Here fet forth the fubftance of the libel.] 
as by the libel of the faid £. D. a/nongft other 
things more fully appears. And whereas the faid 
A. B. has lately profecuted and caufed to be di- 
rected to you our certain prohibition, out of our 
. courtj before our juftices at TVeJlminfler, that you 
fhould no farther hold the plea aforefaid, in the 
court chriftian aforefaid, before you or any thing 
farther in that behalf attempted, t by pretence of 
which our faid prohibition you have from thence 
hitherto delayed, and' yet do delay further to pro- 
ceed in thecmife aforefaid, as we have underftood, 
to the great damage t)f the faid C, D. and to the 
maniTeft prejudice of the ecclefiaftical liberty.— 
Wherefore the faid C. D. hath in our court, before 
our faid jujiices at IVeJlminfier, humbly befought 
Vol. II. S us 



*5* * ©f 'ipiOWWtfW. 

• * * • 

.Of granting a tlopfyltjitifa, . &c. . 

t / . , . - • 

,U6 to grant him our aid and affiftance in this, be-, 
half;, aitfl we favourably consenting \o tlfe 'peti- 
tion of him the faid u. D</*nd'beiftg unwilling 
that the cognifance, Which' t& the ecelefiaftical 
court in this behalf belongs, (hould be further 
delayed bf fuch faMe and fubtle aflertions; be- 
cause lh our faid fourt, before, our faj4 juftices at 

♦ Weftminfter^ it is jn TucJ} manner proceeded, that it 
is confidered by the fane court, tb/t the faid C. 
D. may have oui"Writ of conftiltatioirto th^ court 

• . , * chriftian aforefaid, our faJd'Wj"it of' prohibition to the 
contrary thereof notwithftartding, .whereof the ftid 
A. B. is convided, as it appears to us* on* record. 

• Wc therefore being unwilling that the faid CD. 
fhould be in any wife injured in this behalf, fig- 
pi fy to you*' and command, that you may in that 
caufe lawfully proceed and further do what 'you 
(hall know to .belong to /"the ecelefiaftical, court, 
.our faid prohibition to the contrary thereof be- 
fore to you directed in any'wife notwithfanding. 

Witnefs Sir William de. Grey, knight, at Wejlwinfiir, 
the - ' day pf, fcf*. • 



WtaS 



(Dt PlO&fltftfOll- \ . *S9 

Where a Prohibition tjnay be granted after a 
Confaltatton awarded; and iwhere not, and 
of Difobediehce to the Writ of Prohibition, 

: . \. •■• . \ • . • ' 

BY the- 5a Ed&./2.- e. 4,- c< It is ordained and ftabliflied, 
That jvheYe a* bdnfultatjon is once duly granted 
•\ipoi\a*prohibition made tcr the Jtldgs. of the holy- church, that 
the (am? judge may proceed in the caufe by virtue of the 
. famje consultation, nofwith (landing any ofher prohibition to 
hint ^hereupon delivered ;. Provided always, that the matter 
.m the Ifber.of the faid caufe be not engrofef, enlarged, or 

• ofherwife changed.". . ' ."*'•"• 

.y&dg* of My-thurcbl. means fpirifual judge; 4nd therefore, 
this'ftatute e&tefids not to the court of admiralty. '2 Brownl. 

is- v... •' „ .. 

Sdme judgf, means ecdefiaftical judge in general* or per- * 
.'fon competent,' and* not to the fame individual perfon. Pop.', 
159. £afa.»4f8. Latch. 6, 7^. - . . \ 

This ftatute hath been conftrue.d to extend to thofe cafes 
only *here a confuluakori liatK been lawfully granted ; that . 
isi upon the right arid merits of the thing in queftion, and 
not td fuch cafes Where for defeel of form* mifprifion of 7 a 
cleric, mifpleadifig aruadl of parliament; &c. cohfultatiofls 
haVe been awarded. • i^roivriL 26;. 247, L*on. 136. 
3 Bulft. 182. Mffor g-tj., 

. And therefore regularly, whefe a confutation was award- 
ed upon the merits, the paftyfliall hot have -another prohi- 
tion upon thQ fame fuggeftion. 

Though he appeals, and then prays another prohibition* 
R. Pop. 159. ' Lot. 6*^ 1 RoL 378. Moor 919, 

Though the confultatior^ be granted by another court* 
• Cro. EL 277. 

And though he varies hi ihfr modus upon which the former 
prohibition was had. • 1 RoL 378. 

But if a confutation was awarded 'for. want of form In 
the fuggeftion, or proceeding thereon, another prohibition 
may be allowed. Cro. Car. 208. 

So if the confutation was awarded^ for want of proof of 
the fuggeftion within the^# months* purfuant to the ftatute 
2 &f 3 Edw. 6% the plaintiff is not precluded, .but may 
bring another prohibition, [but their he muft pay double cofls 

• according to the ftatute, Carth.'^b ?.] for this 'ftatute' of Ed- 
ward 3. goes. to. the fuggeftion made upon the fame libel, - 
and to a corifultati6n .duly granted, and not to the cafe of 
not having witneffes ready to prove the fuggeftion through 

S2 - • negligence. 
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a6o €)f p?o&ibftfon. 

Where a Prohibition piay be; granted after a 
Confultation awarded, .and \yhere not, and 

of Difobedience to the, Writ of Prohibition, 

i 9 t • 

• * 

negligence. But it was faid by Holltnvay juft. that after a 
confultation awarded for, not .proving his fuggttfjon) && 
the party (hall be for ever barrqd from haying ahot^ef pro- 
hibition on the fame libel. Comb. 63. .•','. 

But if, after a confultation for want of^provirfg his fug*- 
geftion, the party appeals, there "may be another prohibi- 
tion tc\the court, to which, the appeal w*&> upon the fame, 
fuggeftion. 2 RoL 500. • » 

• So if after 4 confultation the lib^l is enlarged or changed. 
2 RoL 207.. . . ' „ 

So if* confultation goes for z collateral matter, a* if *C 
plairitiffwa* nonfuited. Com. Dig\\ Vol. 484*. But. Keb. 286. 
; —If upon the' trial of k fuggeftion the plaintiff be nonfuir, 
no new prohibition fhall be granted, although tKe nonftrit 
was occafioned for want* of fomcof the plaintiff's witneffes, 
who were to prove the truth of tKe' fuggeftion, and who 
Were naceffartly obliged to be abfent. . 

But where the fuggeftion was for a pwdns of tythf of 
Jarnbs in the parifti, and a confultatipn went; another pro- 
hibition fhall -go upon a fuggeftion of. the fame modus in a 
particular farm. 2 Vent. 47. This cafe is reverfed there. 

So if a Confultation goes* and there be afterwards a new 
libel for the fame fpecies of tythes in another year, a pro- 
hibition (ball* go upon the fame fuggeftion as was tried be- 

* fore., Tel. 102. 

And. if a confultation goes, and the party againft whom, 
appeals ; the appellee may haVe a prohibition, though the 
appellant cannot have it. • Pap. 159. • 

So if, srfter'a confultation', the' plaintiff pleads the fame 
matter (which was .fuggefte'd and found againft him at com- 
mon law) in the Spiritual court, which is. accepted, and 
' proceeds there for a trial $ the fornjer 'defendant may have a 
new prohibition : for they cannot try in the fpiritual court, 
a matter determined at a trial at law, which: was proper to 
be there tried, as. if a flrficharge within ,31 H. 8 was fuggeft- . 
cd. 2 RoL 3 to. I 45. Hob. 2S6. 

If the eccTefiaftical court refufe to grant a copy of the 

libel for which a prohibition is granted, and thereupon they 

' grant the copy, and afterwards proceed in the caufe, the 

matter not being within their jurifdidtion, another prohibi- 

4 tion lies. Moor 917. 

* ' If 



€>f PlO&fWtfOtt.* a6i 

Where a Prohibition may be granted after a 
Confutation awarded, and where not, and 
of Difobedience to the Writ of Prohibition. 

If the defendant in prohibition dies, his executors may. 
proceed in -.the ecclefiaftical coifrr," and the judges of the 
court out of which the prohibition was granted will alfo 
in fuch cafe make a rule to the fpiritual court to proceed: 
But then the pJairftiff may, if he pleafes, have a new pro- 
hibition agatnft the executors. LiL Rep. 155. 

The difobeying a prohibition is a contempt to the* fu- 
perior court that awards it, and punifhable by attachment, 
which iffues agamft the judge and party for proceeding after 
fuch 'prohibition, and for Which they are fubjed to fine and 
ienprtfonment according to the direction of the fu peri or 
court. F.N.B. 40. Bro.4tt.Prd.pL 5.,9 % i r. and 279. Tho* 
the writ was not directed to the party. 19 H. 6. 54. And 
fuch attachment maybe awarded againft a peer of the realm*. 
21 Ed: 1. sfl. j. - 

An attachment was granted upon an affidavit, that the par- 
ty proceeded after a prohibition delivered to him, . in a 
fui( for a feat in- the church, which thq plaintiff claimed 
by prtjeription j and upon his appearance and examination 
upon interrogatories, he confeffed the matter, and was 
fined fivd marks. Dr. .fVainrigbPs cafe. 2 Jon. 47. 

And not only an attachment lies for proceeding in the 
fame caufe pending a prohibition, but alfo for iriftituting a 
new furt fox the fame thing ; as if a perfon libels "for tythes, 
and a prohibition is brought, and he libel* for tythes of 
another year, the firft not being determined, an attachment 
(hall be awarded. Leon. ill. Moor 599. 

And in fen attachment upon a prohibition, the plaintiff" 
(hall recover damages and, cofts againft the party, for pro- 
ceeding after the writ 0/ prohibition awarded, Cro. Car. 
559- 2. Jon. 128. Vint. 348, 3^/360. 
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, €>f tfttuare 3mpe£t. • '.' . 

• • * 

Of the Writ of Square Impedit, and Appearance 
' .thereto, &c J 

A£>uare impedtt is a poffeflbry aftion brought hi tjie Cnn- 
nt$n Pleas by all except the king who njfey bring it in 
B. R. or C. B. F N. B. 32. E. and is hqw the only aflion 
ufed jn cafe of the difturbance of .patronage to & church or 
eccle fiaftical benefice * r the affize ^darrein prefentmenU which 
lies only for disturbance where £ man has an advowfon by 
•defcefet from hi* airceftors, having fallen into, difufe, ajthc 
writ'of ifuar*' iwpedlt. is equally remedial, whether 'a man, 
claims tide by defcent or purthafe. 3 Blackfi. Com. 24a. 

w 

* In order to bring a quart imp/djf, ,the party .applies to 
the curfitor for an original twit out 6VCbanury\ wl|ich. is to 
to tnis eflfea ; 

, *• . » 

GEORGE .the third, fcy the grace of God, of 
Gr*<tf Britain, France y and Ireland > king; defender. 
• of the faith, &c. To the -fherifT'of — l_*_- 

greeting. Command 7homai y biflwp oJ — t— ± 

4M&/ C.P* efquire y that juftly and without dejay 

• they permit w/#J5. to profent a fit perfon to the 
church of ,„ - ■ in the faid county which 

* if void, and ip the gift of the faid jf. % as he feith, 
and Whereof, he complairietb, that the.Yaid bifliop 
and C. D. "jinju,ftly, hinder him; and unlefs, they 
fhall jo do, and the faid A. fhall give you fecuriry 
that his fuit fhall be profecuted, then fummon by 

, good fummoners the faid bifhop and C. D. that they 
be before our juft ices at Wejlminjler^ from* — 
to (hew wherefoce they will .'not do it, and have 
you there>the fummoners and this writ. 

Witnefs Ousfelf at Weflminftet^ the - day of 

- in the twentieth year of our reign."' 



* M jfi have # Ictfk fifteen days between, the telle and return. 



Of thcf Writ of %uare Impedif, and Appearance 
. ' • ♦ ' •> thereto, Qfo 

,TB« $etyff*s ws^rant thereof 



•i — to wit. . John Wdliams, efquire, fheriff of 

\ the cpuifty aTorefaid; to 0. P. 4>. R. &c. jointly 

* and Teverally, by virtue of his majefty's writ'to me 
.* dire&td, I command. you, that you or fome or 

or one of you command Thomas, bijhtp If ■ ■ 

and CD. efquirAf that juftly'and without delay, 

• 4 they- perm it vf. B. to prefepi a fil perfon to the 

church- of * ' ■ which is void, and 'in 

.the gift of tfce Aid A. as -he Aitli, and whereof 

•- v # -he complaine^h that the 'faid bifliop.artd CD. 

unjuftly hinder him ; and unlefc they. (hall fo do, 

+p4 t the 'faid A. {hall gfve*ycrfi fecurity, .that his 

fait fi\i\\ be' profecuted, then fiirhmon by good 

' fumtapners i\ie faid bifhop and C. D. that they 

* be Before hifr ' majefty's j unices at Weflminjier % 

- * from ■ » — 7—- to (hew wherefore fh$y will 

**» „ not do it. And that you rejurn the : fame«to me, 

«'fo fliat I. may have, there the furnmoners and this 

- '* ** pjpecept gwtn^&c. at, &c. in, Wc. • \ 

• , » * % , . f By the fame fljeriff. 

■ ' 5 -. . • 

By thenar. of Marlbridgt, 52 #. g.'The flberiffs ought 
to f^kke Huq&mons by good furarn oners, and return their 
nan&s upon the original. i*BrownI. i$8. 

And the fummon* ought to be Afrved on the defendant, 
.or at'the church door. Ibid. 2 Mod. 265. 

The defendants may have the common offoin^ or dt malo 
Uai % *- .2 Inft* 124. • but no. other iffiign: 2 Inft. 125. 
J'BrownK i6p. •* * . ; 

And if the de/end ants effiin/ the plaintiff ought to adjourn 
it for 15 days',, othertfife he fiiall be norifuited. 1 BrownL 
159, Dal. 8/. 

Vpon default of appearance, and no eflbin,,the plaintiff 
Hull have an attachment, and afterwards a dijiringas. 2 Inft. 
124. i.Brownl. 128.. 

And, by the common law, the procefs to compel an ap- 
pearance was by diftrefs infinite. Ibid. 

Bat now by they?*/, of Mar /bridge , if the defendant does 
not appear, nor calt an effoin on the fir ft diftrefs , or- before, 

p 4 ■ -mere 



*6* pt fctwte Jmyenit. 

Of the Writ of guare Impe^it K and appearance 
thereto, £?<\ I . # - * 

there (hall be judgment for the plaintiff, and a * writ to the 
bifliop. 2 H. 4, I b. 2 fnjl. 124... 1 Brownl. 15!, D). 
353*- , • :" • - 

But if the party be not a&ually rummoned,. there fhaJI 
not be judgment upon default at tie diftrefs. 1 AIod 9 248. 
2 Mod. 264. « ♦ 

By the common law^ and now by thejfat. art. /up. chart. • 
15. In furnraonfes and attachments, there ought to be 15 
days cxclufive between the tejit and return at,leaft. %J*Ji. 
567. • ; * • 

And by.tjxe Jlat. ofMarlbridgi% in quare imp edit* or dar- 
rein prefentment, there pughfc to be qafy 15 or a 1 days before 
the return. 

, . And -the fummoris ought t{> be tefted the fame day it iffues, 
tha£ there may be 00 prejudice in refpe# oNapfe. Keg. 3d. J. 
JJro. Qu. Imp. 151. 

If 1 , the injury done to the plainti.ff, or the delay, arifes 
frotai Xbvbijhap alone,*at upon pretence of incapacity,. or the 
J ike, £fi£n he\ only i& named in the writ. 
«But if there be another presentation fet up, then the pre- 
. tended patron, and^is cleric are alfo joined in the acTtbif, 

Or it may be brought againft tRe pretended pat 105 and 
his clerk, leading out the bifliop. * * m 

Or againft the patron only. 
* But it is generally brought againft all thcee— for »if (be 
lijhop he left g out, ana* the fuit is"not determined tiWJix 
ptonths are paft, the bijhop is intitled to prefent by lap j$\ 
but if he is named, 'and- is rha.de a party to the fuit, no 
fapfe can poffibly accrue till the right is determined; and 
therefore it is always moil advifeable to make him a party* 
Cro. Jac. 93..'' •.••.' 

If the patron is left out, *and tie writ is only brought 
againft the* bijhop and the */*r£,\the fuit is of no effect, and 
the writ fliall abate*. Hob. 316. For the rfght'of the pqfm 
is the principal queftlon in the caufe. 7 Rep* 25. 

And if the clerk is left out, and has received foftitution 
before the a&ion brought (as is fometimes the cafe.) the 
patron plaintiff, by his fuit, niay recover the right of patron- 



i.'o. A writ ad aimittendum ciericum; bat then, before fuchwrit, 
there muft be a <wtrit of inquiry to inquire of finr points, whM 
aide toft. . .. ** \ 



Of the Writ of $>uare Impedit, and appearance 
thereto, &c. 

age, but not the prefent turn, for he cannot have judgment 
^o remove the cleri y unlefs he be made a defendant and party 
to «the fuit to hear what he can al ledge again ft it : for 
which reafons it is the iafer way to infert them all three la 
the wit. 

If the clerk of the pfeude patron has not bce^n inftituted, 
or if the plaintiff fufpefts that the biftiop will admit the de- 
fendant's, or any. other clerk, pending the fuit, he may, 
irmqediately upon -fuing out the writ of quote impedit, hie 
out alfo a prohibitory writ, called a ne admittas ; which re- 
cites the contention, begun in the kmg's courts, and forbids ' 
the bifhop to admit any clerk whatfoever, till fuch content . 
tion be determined. The writ of ne admittas is to this 
effcA : ' . # • . 

♦ t # • 

GEX)RG'E the third, by the grace of God, of . 
Great 'Britain, France, and Ireland, king, defender 
of the 'faith and fo forth : To the reverend 'father. . 
in God, Thomas, by divine providence, bifhop'of* 
■ ' ■ ' ■ greeting. We prohibit you, that you ad- 
mit a perfon to trie church of » ■ ■ which is,*, 
void, as it is faid, and concerning the advowfon * 
whereof, an a<5Hon is commenced in our court of 
the Bench, between A. B. efq. and* you and C. Z>. 
efquire, until it Aall be difcuffed in the faid court, 
Whether the faid advGwfon belongeth to the faid 
J. or to you and the faid C. Witnefs Purfelf at 
IV ejlminfler,, the day of in 

the twentieth year of our reign, bV. • • • • 



If the bifliop doth,. after the receipt of this writ, admit, 
any perfon, even though the 'patron's right may have been 
found in a * jure patronatus, then the plaintiff, after he has 



# A jure pafrvnatus is a commiffion from. the «bifhop, which he 
is bound to iflue if requefted by either of .the con telling patrons, 
or their clerks, dire&ed ufually t% his chancellor, ' and others of 
competent learning, who are to fummon a jury of fix clergymen, 
an4 fix laymen, to inquire into and examine who is the rightful 
j>atroA. iSurn* 16, 17. * . •; 

obcained 
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Of fluare 3fmpeWt 



Of the Writ of %yare Impedit> and Appearance 
' thereto, &c. 

obtained judgment in the quare imp edit > may remove the 
incumbent,, if theclcrk of a ftranger, by writ *f fcirt faciau 
2 Sid. 94. and (ball have a fpecial a&ion a gain ft the bifhop, . 
called a quare incumbravit^ to recover the presentation, and alfo 
fatisfaction in damages for the injury done him by incum- 
bering the churchy by inftitutirtg the cleric, pending the 
fuif, and after the ne admittas received *. 

If one defendant fhould appear before the others, the 
plaintiff may declare againft him Jitnul cum, &c; 1 Browril. 

And jw//;' Summons and feverance li*s if one plaintiff 
• will not fue. 1 UrownL t$S. 

And if'thewrit abates it may be brought • by journus ec* 
* 'empts. Ibid*. * : ■ ' 

The writ maylSe general, and the- count thoreon" /pedal 
• F.N,B*$$. a.\$Co. 102. b. 10 Co. 1*35. * 



-w- 



. * But if the bilhop has incumbered the church by inftituting a 
clerk before fyie .ne admittas ifTued, no quare incumbrafvit lies : for 
the bifhop hath *iq legal notice, till the writ of ne admittas h 
ferve4 upon him., t ; ■ 



Of 



fl>f ffluate JmpeWt *«? 

Of Declaring in Ztyare Impedit. 

TH £ plaintiff in his declaration muft flicW a title to 
prefent. ,Vidi Com. Dig. tit. P leader ^ 5 w/. 278. 

And if he pi aims a right to pre font again ft common right, 
he muft fhew the commencement of it ; as if he all edges 
prefenutions *by tarns he muft (hew how this commenced, 
by prefcription, compofition or otherwife. Dy. 299. 3 
Leon. 163. 

And the' plaintiff muft (hew a title In' him before the 
avoidance. Dyer 129. bi Bend. pi. 79, 

And if there are feveral plaintiffs, and they vary in title, 
the writ abates, Jt. Mod, 184. 

The plaintiff ought alfo to alledge a prefentment by him- 
' fclf or his anceftor, or fome other under whom he claims* % 
Vaug. 7. 17. 57. But though it is generally neccflary to 
alledge a prefentment,' the want thereof will be cured by a 
verdi&, Stra. 1006. 

In a auar\ impedit for a united. church, the patron ought 
to fhew a prefentation either, to the united church, or to 
one of .the old churches. J^de Ld. Raym. 201, 202* 

A pilrchafor may alledge a 'prefentment by the vendor. * 
*Inft. 356.- • 

And if the plaintiff alledge? a prefentmCTit without a pre- : 
cedent title, he muft fay it was tempore pads. 1 Mod. 230. 

But he need not, if a precedent tide is alledged." ,J?# 
1 Mod. 330. . • 

And if a' prefentment be alledged by a dqmmon perfon he 
muft fay, that. the clerk was thereon inftituted and indu&ed*' 
Bend. pi. 297, , , 

The laft 4>refentmept regularly (hall be mentioned j and 
therefore if the- bifhop'prcfents by lap/e 9 upon the next 
avoidance the patron in quart impedit {hull make mention 
of that. . 3 Leon. 18. Dal. 75! # 

* And the plaintiff ought alfo to alledge ajdifturbance. 

And* if the fuit be by an executor or admin iftrator,. upon • 
an avoidance in the life of- the teftator, an allegation *©f the 
difturbance in th*e life of the teftator is fufficicnt. R. Sav. 
95. Lut. 2 % .* 






16$ £Pf Qttarc Jmpc^t. 

Of Pleading in %yare Xmpedit, 

*T^O a declaration in quart impedit the defendants may im- 
X pari— and afterwards may either join or pl.ead feveral- 
Jy. Ero. <jK Imp. 157, 165. 

And they may plead in abatement, or to the a&ion. 

But the ordinary cannot plead in abatement i or caft an 
eflbin without making himfelf a difturber. Hob. 200. 

Every defendant may plead the general iffue, which is ne 
iifturba pas ; becaufe the plea doth not defend the wrong 
wherewith he ftands charged,' and leaves the plaintiff's title 
not only uncontroverted, but in effeft confeffed ; and the 
plaintiff may upon that plea prefently pay a writ to the 
Hjhfpi or at his choice maintain the difturbance for da- 
mages. Hob. 162. Faugh. 58. 

But the bijhop generally, when made a party to the fuit, 

to (hew that he is not a difturber, pleads in bar of the ac- 

• tion, that he claims npthing but as ordinary. Hob. 198. 

Keil. 43. a. Co. Ent. 498* d. 38 Ed. 3. 2. 

t He muft difclaim, or admit himfelf a difturber. Hob. 

3 20 - 

And if he refufe? a clerk, without caufe, he is a difturber. 

I Leon. 23a' 

• Upon fuch. plea by the bijhop* the plaintiff may have 

judgment againft \\un with a j#/7/, but a ajfat executio till 

the other pleas' are determined. $ob. 320. Vau. 6. Kill 

43. a. 

If a ceffat executio is not entered, it is only form. R. 
j RoU. 363. 

But if there be not a ceffat executio, it is error, if execu- 
tion be before the other pleas are determined. Ibid. 

If the clerk of the pfeudo-patron has been' inftituted, he 
generally pleads, that he claims nothing but as perform im» 
perfonata ex prefentatione of fuch a one. 

Or he may pjead plenarty of the plaintiff, or a granger ; 
-and by the common law, plenarty,' before the writ for . any 
.time, \yas a good plea. 2 In ft. 360. ' 

But now by the Jiat. Weft. 2. c. 5. It muft be plenarty 
for fix months before the action brought to be a fufficient 
* bar of the plaintiff's a&ion, to recover the prefentation, if 
the plaintiff prevails. 

• In pleading plenarty for fix months, by the prefentment, 

either of the plaintiff himfelf, or by collation, or by lapfe 

' by the ordinary, the incumbent need not make title. No) 

30. • But where he pleads thtf prpfentment of a ftranger, he 

. . .ought to ihew title. But plenarty > even for fix months, is no 

' * \ P lca 
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Of" Pleading in %</r* Impedit, &c. 

plea agarnft the king, according to the rule, jut/Zmk /rm^iri 
occurrit regi. % Inft. 361. 

The defendant patron, if he does not rely, on the general 
ijfue % or plead a releafe, muft fet up a ///// and traverfe 
the plaintiff** 5 but if he (hews a title, fubfequent to the 
plaintiff's,* he need not traverfe the plaintiff's title, for then 
he confeffes and avoids 'it. 

In replying to the defendant's plea and title, it is not 
fuffictent for the plaintiff to deftroy that title, without 
maintaining his own title. Vaugh. 60. 

The contefting parties go on to ijfue or demurrer, and 
the proceedings therein are the fame as in other cafes; but 
in this a&ion the plaintiff muft recover upon the ftrength 
of his own right, and not by tte weaknefs of the defendant's. 
Faugh. 7, 8. % 

Upon the trial the plaintiff is put to make out his own 
title ; and upon failure thereof, the defendant is put upon 
the proof of his, in order to obtain judgment for him (elf, 
if needful. 

If upon the trial the ri£ht be found for the plaintiff, the 
jury are to inquire of four things— 1. Whether the church is 
full. 2. Of whofe pre'fentation ; for if it be of the defen- 
dant's presentation, his clerk is removeable, if ma"4e a party 
to the fuit, and the plaintiff commenced his a&ion in due 
time, 1. e. infra tempus fimejire^ • by writ. 3. In cafe of 
plenarty upon an ufurpation, whether fix calendar months 
have pa fled between the avoidance and the-time of bringing 
the adiioti ; for if * fix months have pafled it will not be 
be within the ftatute Weflm* 2. which permits an ufurpation 
tp be divefttd by a quart impedit brought infra tempus fe- 
me/ire. "2 Inft. 361. 4. Of what value yearly the living 
is, and this in order to aflefs damages according to the 
fkaX.Weft. 2. before which ftatute no 'damages were al- 
lowed ; but by that ftatute, if fix months pafs by the difturb- 
ance'of any, fo that the bifhop do confer to the church, 
and the patron lofeth his turn, damages fhall be awarded to 
two' years value of the church ; and if fix months be not 
pafled, but the prcfentment be deraigned wfthin the faid 
time, then damages lhall be awarded to the halfyear*s value 
of the church. 



# Note: In all ecckjiaftica! proceedings, a month means a /■*- 
lendar month ; .in temporal, n lunar month, 

■ ' * Of 



Of the Verdift, Enquiry,' Judgmenf, &c. 

IF. all the defendants make default upon the dijlrefc the 
plaintiff has judgment againft all ; for all are fuppofed di- 
fturbers. R. Mod. 81. and that without title made. F. N. 
JB. 38. if. Smb. cont. 1 Brown. 158. • 

But if the plaintiff recovers upon demurref> there m«ft be 
a writ of inquiry iffued to inquire of the preceding four prints 
before the plaintiff has iinal judgment, and a writ to the 
bifhop. R. Mod. 81. 

Or after averdicl for the' plaintiff, if the. jury have omit- 
ted to inquire of thefe points, there (hall be a writ of in- 
guiry y ' znd till this is executed, the writ to the bifhop fhall 
ftay. 1 Bro. Ent. 327. 

If the patron and incumbent confefs the action, or nil 
dicunt, &c. there (hall be judgment fof the plaintiff, and a 
writ to the bifhop. ' 

If the church remains void, the plaintiff fhall recover no 
damages; and if the jury affefs them, a remittitur de damnis 
muft be entered. 3 Le<u. 59.' 2 Inji. 362. 

The damages are to be recovered againft the.difturber; 
and therefore if the incumbent counterplead the title of the 
plaintiff as well as the patron, the plaintiff fhall recover the 
value as well againft him as againft the patron. But no 
damages .fhall be recovered -againft the bifhop, where he 
claims ojily as ordinary — and note : The king is not within 
the ftatute, becaufe, by his prerogative, he cannot lofe his 
presentation. 6 Co. 52. 



Of 
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Of the Judgment io $uare Imptdit, &c. 

IF it be found that the plaintiff hath the right, and hath 
commenced his a&ion in due time, then, he (hall have 
judgment to recover his presentation ; and if the church be 
found to be full, by the jnftitution of any clerk, to remove 
him, unlefs it were filled pendente ////, by lapfe to the or- . 
dinary, hfi not being a party to the fuit, in which cafe the 
plaintiff lofea his prefentation pre hac vice, but fhall recover 
tw+ years full value of. the church from the*defendant, the 
pretended patron, as a fatisfadion for the turn loft by his 
disturbance; or in cafe of his infolvency,*he fhall be im- 
prifooed for two years. Stat. Wtft. a. / 5. /". 3. 

If the a&lon was commenced within the fix months, and 
the plaintiff have judgment to recover his prefentation, and 
the church be full, whereby the former prefentment will 
be deraigned, then damages fhall be awarded to the -plaintiff 
for-half a year's value of the church. 

Upon the plaintiff's recovering his prefentation the writ 
iflued in confequence thereof i& a writ direded to the bifhop, 
called a writ ad admittendum clericum, which recites ,the 
judgment of the court, and orders him to admit and infti- 
tute the clerk prefented ; and if upon this order he does not 
admit him (the clerk being duly qualified) the patron may 
fue the bifhop in a quan non admiftt, and recover ample fa- 
tisfa&ion in damages. . 

The writ ad admittendum clericum, is to this effe& :. 

" , " GEORGE the third, by the*gr ace of G°<*> of 
Great Britain, France, and Ireland, king, defen- 
der of the faith, and fo forth. To. the reverend 
father in God, Thomas, by divine permiffion, bi- 
. , (hop of ■ ' greeting : Whereas A; B. has 

lately in our court, before our juftices of the 
Bench, at Wejlminfier, by the conflagration of the 
. fame court, recovered agatnft you and £. F. clerk, 
and C. D. his prefentation to the reclory and parifh* 

church of ■ in our county .of *—• and 

your diocefe, which became vacant, and belongs 
to his prefentation : Aqd whereupon ft was con- 
fidered by our faid court of ibe Bench, that the 
faid A. fhould have our writ to you the faid bifhop, 
the ordinaryof that place, to be directed ; and 
notwithftanding your difclaimer, and the ci aims 
of the faid E. F. and C\ D. or either of them, you 
. " • • • ' fhould 
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Of the Judgment in $udrt ImpeJit, Ofc. 

fliould admit a fit* perfon to the redory and parift 
afofefaid, at the prefentation of the faid A. We 
therefore command you, that notwithftanding your 
disclaimer, or the claims of the faid E. r. and 
C. 2>. you admit a fit perfon to the reftory and 
parifh church aforefaid, at the prefentation of the 
faid A. and how you fhall have executed this our 
writj certify to us on ■■ ■ ■ ■ whtrefoever we 
.fhall then be in England. Witnefs Sir WilHam 

De Grey % knight, at WeJbninjJer y the *. 

day of — — ■ ■ in the twentieth year of our 
reign, &fr. 

By the Jial. of Weftm. 2. c. 30. The judge of nlfi print 
• has power to give judgment immediately; yet if he do not, 
upon* return of the pojlea^ judgment may be given by the 
court to which the return is made. 

If the plaintiff is nonfuited, the judgment is peremptory, 
and the defendant lhall have a writ act adtnittenduni ckricuin 
to the* bifhop. I brown. 161. but not before title made, 
F.N.B. 28. K. 

But if he has judgment upon demurrer^ he lhall have a 
writ to' the blfliop prefently. 

' But the defendant cannot have a writ to the brfltopyif the 
quart imp edit abates for form, mifnomer, or infufficiency. 
R. jCo. 27. b. F. N. S. 38. M. 

ItfoU: If the ordinary does nothing upon the writ ad 
Mdfnittendum clericum, the party v may have an alias and 
plurits, which may be returnable^ and after that an at- 
tachment. Reg. 4.2. a. 80. F. JV. B. 38. c. Dy. 254. b. 

35°- «•. 
There was a fine of 10 /. for a b'ad return uppn the firft 

writ, and an 1 alias under the penalty of 106/. 3 Leon. 

139. 

If the Incumbent, of which the church is full, fc was not a 

party to the writ, he (hall never be removed. Co. Lit. 

By the.3 Hen. 7. c. 10. [which gives cojlt upon writs of 
error brought if judgriient be affirmed] If the defendant 
bring a writ of error, and the judgment be affirmed, the 
'.plaintiff (hall recover his cofts and damages fof his wrongful 
delay.. « 

By virtue of this ftatute, the court of King's Bench have, 
upon, a writ of error, awarded damages according to the 

3 value 
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Of the Judgment in §>tfare Impedit, &c. 

value of the church found by the verdi&. Cro. Jac. 145, 

*7S- < • • . 

But as the real damages which the plaintiff fuftains is 
only the being kept out of the half year's value, the 
legal intereft on that fecms to* be all he is entitled to* 
£0*0.931. 



©f 
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SX Jfrarftttcn- 

BY xhtjtatuti 8 fcf 9 W. 3. c. 31. An aa for' the eaficr 
obtaining partition of lands in coparcenary, joint- 
tanancy, and tenancy in common ; ' after reciting, that 
w Whereas the proceedings upon writs of partition between 
u coparceners by the common law or cuftom, joint- tenants, 
44 and tenants in common, are found by experience to be 
44 tedious, chargeable, and oftentimes ineffectual, by rca- 
44 fon of the difficulty of difcovering the perfons and eftates 
44 of the tenants of the manors, mefiuages, lands, tene- 
44 ments and hereditaments,* to be divided, and the defec- 
44 tive or dilatory executing and returning of the procefsof 
" fummons, attachment, and diftrefs, and other impedi- 
* 4 ments in making and eftabli(hing of partitions, by reafoil 
<c of which divers perfons having undivided parts, or pur- 
44 parts, are greatly op pre (Ted and prejudiced, and the pre- 
44 mifles are frequently wafted and deftroyed, or lie uncul- 
44 tivated and unmatured, fo that the profits of the fame 
44 are totally or in a great meafure loft j for remedy where- 
44 of, it is tnaftedy That after procefs of pom ; or attachment 
44 returned upon a writ of partition, affidavit being made 
44 by any credible perfon of due notice given of the faid 
44 writ of partition to the tenant or tenants to the adion, 
44 and a copy thereof left with the occupier, or tenant or 
44 tenants, or, if they cannot be found, to the wife, fon or 
44 daughter (being of the age of one and twenty years or 
44 upwards) of the tenant or tenants, or to the tenant in 
44 adual pofieflion, by virtue of any eftate of freehold, or 
44 for term of years, or uncertain intereft, or at will, of 
44 the manors, lands, tenements or hereditaments, whereof 
<c the partition is demanded (unlefs the faid tenant in a&ual 
"pofleffion be .demanded in the adion) at leaft forty days 
44 before the day of the return of the faid pom or attach- 
i4 ment, if the tenant or tenants to fuch writ, or any of 
44 . them, or the true tenant of the mefluages, lands, tenements 
* c and hereditaments as aforefaid, {Hall not, in fuclr cafe, 
44 within fifteen days after return of fuch writ of pone, or 
" attachment, caufe an appearance to be entered in fuch 
44 court where fuch writ of pom or attachment (halt be re- 
44 turnable ; then, in default of fuch appearance, the de- 
44 mandant havi/ig entered his declaration, the court may 
44 proceed to examine the demandant's title, and quantity of 
44 his part and purpart ; and accordingly as they (hall find 
44 his right, part and purpart to .be, they (hall for fo much 
3 " g j v« 
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<c give judgment by default, and award a Writ to make 
" partition, whereby fuch proportion, part and purpart, 
" may be fet out feverally : which writ being executed after 
*' eight days notice to the occupier, or tenant or tenants of 
" the* premifles, and returned, and thereupon final judg- 
<( ment entered, the fame fflaall be good, and conclude all 
" perfons whatfoever after notice as aforcfaid, whatever 
** .right or title they have, or may at any time claim to have, 
" in spy of the manors, tie. mentioned in the faidjudg- 
" ment and writ of partition, although all perfons con- 
" cerned are not named in any of the proceedings, nor the * 
•• title of the tenants, truly fa forth." 

By f$&. a. Provided, that if fuch tenant or other (ball 
in one year after judgment entered, or in cafe of infancy, 
coverture, non-fanity, or abfcnce, within a year after fuch 
inability determined, (hew a good matter in bar of fuch 
partition, lie. the court 'may fet afide fuch judgment ; but 
if the fame is confirmed the party appealing pays cods. 

By fin. 3. No plea in abcttment (hall be admitted or re- 
ceived in any fuit of partition, nor (hall the fame be abated 
by reafon of the death of tny tenant. 

By fQ. 4. If the Mgb jbtriff cannot be prefent at the 
execution of the judgment in parti tiop, the under-(herifF, 
in the prefence of twojufticcs, may proceed therein— -And 
in cafe fuch partition be made, returned and filed, the te- 
nants, before division, are to remain tenants, under the 
fame conditions, and the landlords, G?r. are to make good 
to their tenants the faid parts as before partition made. 

By ft&. 5. The Kheriffs, under-fheriffs, &c. are to give 
due attendance to the execution of tjie writ of partition, and 
in cafe the demandant does not pay the fee* -to the (heriff, 
He. then the court (hall atoard them, lie. 

The above a A is made perpetual by the 3 £? 4 Anrt. c, 18. 
4#. a. 
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Of the Writ of Partition, Gfc. 

SINCE the above ftatute, partition has been ufually 
made by writ ; before which ftatute it waa done either 
by writ, commiffion, or confent, and was in many cafes liable 
to be defeated. 

By the ftatute 31 Hen. 8. c. 1. joint-tenants, and tenants 
in common, 01 in right of their wives,. are compellable by 
writ to make partition. 

To proceed to make partition, according to this ftatute, 
the demandant or demandants apply to the court of Chan- 
cery, and fue out an original writ, which is to this effect : 

GEORGE the third, by the grace of God, of 
Great Britain, France, and Ireland, king, defen- 
der of the faith, and fo forth. To the flieriff of 
■ greeting : If A. B. and C. D. (hall give 

you fecurity, that their fuit (hall be profecuted ; 
then fummon, by good fummoners, E.F. that he 
be before our juftices at Wejlminfter, on the mor- 
row of All Souls, to (hew wherefore, whereas the 
faid A. B. C. D. and El F. hold together, and 
undivided, the manor of — — — with the appurte- 
nances, and fourteen mejfuages, twelve cottages, fif- 
teen barns, three dove-houfes, four Jtables, thirteen 
gardens, two bundredntcres of land, two hundred acres 
of meadow, two hundred acres of pa/lure, two hundred 
acres of wood, one hundred acres $f furze and heath, 
two hundred acres of moor, one hundred acres of hujby 
ground, one hundred acres ofmarfb, one hundred acres 
of broom, {twenty acres of land covered with water, 
twenty pounds rent ; common of pa/lure for all man- 
ner of cattle, court- leet, courts* baron, view of frank* 
pledge, profits and perquifites of court, free warren, 
free chace, free fijhery, goods and chattels of felons, 
fugitives, outlaws, and tbofe which are put in exigent, 
Deodands, chattels waifed and eftrayed, with the ap- 
purtenances, in the j>ari(hes of ■■ — - — - 
' and , of which the faid E. F. denicth par- 
tition to be made between them according to the 
* form of the ftatute in fuch cafe made and provided, 
and unjuftly permitteth not' the fame to be done, 



• Or '« according to the cuftom of England" if parceners by 
cuftora. • * 

and 
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Of the Writ of Partition, (Sc. 

and contrary to the form of the faid ftatute, as 
they fay ; and have you there the fummoners, and 
this writ. Witnefs Ourfelf at Weftminfter, the 
- day of ■ ■■ in the nineteenth year of 

our reign. 



Upon this writ the {heriff fhoiild fummon the tenants, and 
upon the return thereof, affidavit of the fervice of fuch writ 
fiiould be made according to the ftatute, to this effect : 

Between { **'"* ?' *>• <fc»">dants, ' 
I and E. F* tenant. 

/. M. and O. P. of — — officers to the (tariff of 

■ feverally make oath, and fay, that they 
the faid deponents did on the — — day of 

■ in the year of our Lord 1779, ferve the 
above named E. F. tenant, with the writ of par- 
tition in this caufe, by delivering to and leav- 
ing with the faid E. F. a copy of the faid writ, 
and acquainting him. with the contents thereof; 
and thefe deponents did, on the faid ' day 
of ■ in the faid year of our Lord 1779, de- 
liver to and leave with P. Q R. S. T. F. &c. the 
occupiers of the meffuages, lands, and tenements, 
in the faid writ mentioned, a true copy of the 
fame writ. 

Sworn, tic. 

Upon default of appearance in court, the demandants 
fliould fue out a pone or attachment, which is to this effect : 

GEORGE the third, &c. To the (heriff of 

greeting : Put by fureties and fafe pledges, E. F r 
of ■ ■ ■■ that he be before our juftices at Weft* 
minfter m eight ddys of St. Hilary, to anfwer 
A. B. and C. D. wherefore the faid J. B. C. D. 
and E. F. hold together and undivided the manor 

of with the appurtenances, &c. [as in the 

♦writ] of which the faid E. F* denieth partition to 

be made between them according to the form of the 

ftatute in fuch cafe made and provided \ and unjuftly 

« • T 3 pcrmitteth 



4?s ©r pittftfom 

Of the Writ of Partition, &c. 

permitted* not the fame to be done ; and to fccw 
therefore be was not in our court before our jus- 
tices at JVefimtnJitr^ on the morrow of All S wis \zh 
paft, as he was fuijiinoned, arid have there the 
names of the pledges and this writ. 

Witnefs, &c. 

This writ fhould be ferved in the fame manner at thtwrit 
of partition was, and the parties fhool<J be informed of the 
• contents. 

This pent fliouH bear telle on tSe Quarto dit pofi of the re- 
turn day bf the writ of partition, arid there muft be fifteen 
days between the tefte and return of it at leaft ; and by the 
ftatute of 8 & 9 W. 3. jw/r, there muft be at leaft ftrty dtp 
between the fervice of the wit of partition and the return of 
fte pono or attachment, 
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Of the Declaration in Partition. 

IF the tenant or tenants do not within fifteen days after 
the return of the pone or attachment caufe an appearance 
to be entered, the demandant or demandantt may enter their 
declaration, and the court will proceed to examine his or 
their title; and if they find the right with the demandant there 
{hall be judgment by default for to much 9 and a writ award* 
ed to thejheriffxo make partition. 

Or if the defendant appears, the plaintiff muft declare. 
The declaration is in the following form : 



— — — to wit, £. P. of in the county aforefaid, 

was fummoned to anfwer A. B. and C. D. of a 
plea, wherefore, whereas, the faid A. B. C. Z>. 
and the faid E. F. hold together and undivided, 
the manor of — — with the appurtenances, &c. 
[fpecify the premifes according to the writ] of 
which the faid E. F. denieth partition to be "nude 
between them according to the form of the ftatute 
infuch cafe made and provided* and unjuftly permit- 
teth not the fame to be done, and contrary to the 
form of the ftatute : And whereupon the faid 

A. B. and C D. by their attorney, fay, 

that whereas they and the faid E. F. hold together 
and undivided the tenements aforefaid, with the 
appurtenances, whereof it belongs to the faid 
A. B. and C. D. and their heirs, to have one 
moiety of the tenements aforefaid, with the appur- 
tenances, to hold them in feveralty, fo that the 
faid A. B. and C. D. of t their moiety belonging to 
them of the tenements aforefaid, with the appur- 
* tenances; and the laid E* F. of his moiety belong- 
ing to him of the tenements aforefaid, with the 
appurtenances; may feveraliy apportion them- 
felves : He the faid E. F. denieth partition there- 
of to be made between them according to the 
form of the ftatute in fuch cafe made and pro- 
vided, and unjuftly permitteth not the Came to be 
done, and contrary to the form of the faid ftatute ; 
whereupon .they fay, that they are injured, and 
have damage to the value of one hundred pounds* 
And therefore they bring fuit, &c. 

The declaration by one parcener or joint-tenant agarnft the 
others, muft (hew how they are joints tenants, Cro. El. 64. 

T4 " B"* 



iSo £)f partftfon. 

Of the Declaration in Partition. 

But not where they are tenants in common^ for they claim 
by feveral titles, and one is not conufant of the others 
title. R. Cro. EL 64. 

So, if they are parceners, &c. a' declaration which fhews 
that it was the inheritance of the common anceftor in tally 
js fufficicnt without (hewing how the eftate tail is com- 
menced. Dy. 79. b. * 

But if the declaration fays that the plaintiff and defend- 
ant were feized in fee, where it is found that the defendant 
jus only in tail, the writ abates, R. Cro. El. 760. 
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Of Pleading in Partition. 

TO the declaration there can be no plea in abatement* 
fincc the ftat. 8 tf 9 W. 3. c. 31. / 3. Nor fhall 
the writ abate by the death of defendant. Ibid, 

And if he pleads in bar, he can plead no other plea than 
nan tenent injimul y for every other plea in bar is tantamount 
to n$n tenent infimuL 

Upon which plea iffue maybe taken, and the parties 
proceed to trial as in other cafes. 

But the party may confefs the a£tion> and confent that* 
partition may be made. 

In a writ of partition no damages (hall be recovered, nor 
an enquiry of them. Noy 68, 143. for it is a real a&ion. 
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a8a £>f ipattftteit. 

Of tht Judgment in Partition. 

AFTER cenfefEon of the aaien or iffae tried for the 
plaintiff 1 , there /hall be judgment quod partitio fiat. 
Co. Lit. 167. b. 

And thereon a writ (hall iffue to the- iheriff to mike 
partition . ■ 

The judgment in partition. 

Therefore it is confidered, that partition.be made there- 
of between them* &c. And it is commanded to the Ac- 
riff, that in his proper perfon he go to the manor and 
tenements aforefaid, and in the prefence of the parties 
aforefaid, being forewarned, if they, fhall be willing, the 
manor and tenements aforefaid, with the appurtenances, 
by the oath of good and lawful men of his county, refpefl 
being had to the true value of the manor and tenements 
aforefaid, with the appurtenances, he caufe to be divided 
into two equal parts (or as the cafe is) and one part of 
thofe parts he caufe to be delivered and affigned to. the faid 
A. B. and C. D. and the other part thereof to the faid E. F. 
to be holden to them and their heirs in feveralty, fo that 
neither the faid A*B..zn& CD. nor the. faid E. F. may 
have more of the manor and tenements aforefaid, with the 
appurtenances, than.it belongeth to them to have; and 
that the faid A. B. and C. D. of their part to them thereof 
belonging, and the faid E. F. of his part to him thereof 
belonging, may feve rally apportion themfelves; and that 
that portion, by the faid Aeriff.fo diftindly and openly 
made, he have here from the day of Eafter in fifteen days, 
under his feaj and the fcals of thofe, &c> 
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Of the Writ de partition* fatitnda, kc. 

UPON the foregoing judgment, the demandant (hall 
have a writ de partitionefacienda, which is to the follow* 
iog efie& : 

G E R G E the third, by the grace of God, of Gnat 
, . Britain > France* and Ireland) king, defender of 
the faith, and lb forth. To the (heriff of ■ 
greeting. Whereas £. F. late of ■■ in 

your county, efquire, waft fummoned to be in 
our court, before our jyftkes at Weftminfter, to 
anfwer A. B. and C. D. of a plea wherefore the 
laid A.B. and CD, and the faid A. F hold 

together and undivided the manor of — 

With the appurtenances, [fpecify the premifes 
according to the declaration] and the faid E. F. 
denied partition thereof to be m«de between them 
according to the form of thijlatute in fuck cafe made 
and provided, and unjuftly permitted not the fame 
to be done, and contrary to the form of the Ita- 
tute, as they faid -, and the faid E. F* * appearing 
in oar faid court , freely confentet. that partition there- 
of might be made : Whereupon it was confidered 
in our fame court, before our jufticcs at W0- 
tninfter, that partition ftould be made between them 
of the manor and tenements aforefaid, Ivith the 
appurtenances. Therefore we command y«u, 
that taking with you twelve free and lawful tncA 
of the neighbourhood of ■ j - ■ ■ — " aforefaid, by 
whom the truth of the matter* may be better * 
known, in your proper per ion you go to the 
*ianor and tenements afore faid, with the appur- 
tenances j and there, in the prefence of the par- \ 
ties afore faid, by you to be forewarned* if they 
'{hall be willing to be prcfent, the fame manor *nd 
tenements, with the appurtenances, by the oath of * 
the faid. twelve free and lawful men, refpeft being 
had to the true value of the manor and tenements 
aforefaid, with the appurtenances, you caufe (6 be 

p . ■ ^ r— ; 

*• r 

* If there was jadgment by default, and- the plaintiff declared 

*»d proceeded according to the ftatufce, it ihould fb be Gated- in 

this writ*-— -So if he pleaded $04 te»c*t infimid, and there was a 

ycrdi^jt againft hijp. 

divided 
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Of the Writ de partitione focienda, &c. 

divided into two equal parts, and one part of thofe 
parts to be delivered and affigned to the faid A. B, 
and C. D. and the other part thereof to the faid 
E. F. to be holden to them and their heirs in 
fcveralty, fo that neither the faid A. B. and CD. 
and the faid E. F. may have more of the manor 
and tenements afore faid, with the appurtenances, 
than it belongs to them to have : And that the 
faid A. B. and C. D. of their part to them thereof 
belonging, and the faid£.F. of his part thereof to 
him belonging, may feverally apportion themfelves. 
And that that partition by you , fo diftin&ly and 
openly made, you have here from the day of 
Eofter in fifteen days, under your feal and the 
feals of thofe by whofe oath you {hall, have made 
that partition : And have you there the names of 
thpfe by whofe oath you (hall have made the fame 
partition, and this writ. Witnefs Sir William 
de Grey, knight, at Wejlminjler % the 
day of ■ in the twentieth year of our 

reign, &c. 

Upon this writ, the Aeriff ought to give notice to the 
parties of executing the fame—- — And he ought to attend 
in perfori. But by they?**, of William 3. ante, the under* 
(herif?, or one who officiates as utider-fheriff, may execute 
the fame in the prefence of two juftices. 

If the manor to be divided lies intermixt with other 
lands, fo that the jury do not know the limits, quantity, 
faTc. of the tenements to be divided ; and the owner of the 
intermixt lands, &c. will not (hew the certainty of his 
lands, yet the jury ought to make partition as well as they 
can. Dy. 266. a. 

• After the partition made, it muft be returned to the court 
under the feals of the (heriffs ^nd 'twelve jurors. Lit. feft, 

H9- 

The return of the above writ. 

A T tohfch day here come as well the faid A. B. and 

C D. as the faid E, F. by their attornies aforefaW. 

. And the (heriff, namely, John Thomas^ tfqv$Mi 

• now, here returns a certain partition* between 

•the 



tot partition. 2S5 

> 

Of the Writ de partitione facienda, &c. 

the parties aforefaid, of the tenements aforefaid, 
by the (aid fheriff, by virtue of the aforefaid writ, 
and according to the form thereof, by the oath 
of twelve frte and lawful men of the neighbour- 
hood of ■ aforefaid made : Which 
follows in thefe words, to wit, ■ to 
wit, I John Thomas, efquire, fheriff of the county 
aforefaid, humbly certify and return to his majefty's 
j uft ices,- at the day and place in the writ here- 
unto annexed mentioned, that by virtue of the 

faid writ to me directed, on the > day of 

— — in the twentieth year of the reign of king 
George the third, of Great Britain, France, and 
Ireland, king, defender of the faith, and fo forth, 
and in the year of our Lord 1780, having taken 
with me O. P. Jg. R. S. T. &c. twelve free and 
lawful men of my bailiwick, and of the neighbour- 
hood in the faid writ mentioned, by whom the 
truth of the matter may the better be known, in 
my proper perfon did go to the manor and tene- 
ments in the faid writ fpecified j and there, by 
the oath of the faid jurors, in" the prefence of the 
parties in the faid writ named, by me forewarned 
,. according to the command of the faid writ, and 
by their affent, the faid manor and tenements, 
with their appurtenances, (refpeft being had to 
the true value of the fame) I did caufe to oe divid- 
ed into two equal *parts, and one part thereof, 
that is tb fayj all thofe two t tnejfuages, two barns, 
and the land thereto belonging, called the ■ 

containing two hundred and twenty acres, two roods, jand 
/even perches, more or tifs* late in the occupation of 
VVyiiam Jones % and now •/'Michael Dixon and his 
% ajfigns, . and nil that mejfuage, ice. [fpecifying in 
lik*e manner the whole apportionment allotted to 
the dem'aridantsj ; and all commons, common 
of paflure, woods, under-woods, and trees, ways, 
waters, eafegients, and appurtenances, to the faid 
feveral raeiTuages, cottages, farms, lands, wood, 
ground, and premifes belonging or appertaining, 
or therewith ufe'd and enjoyed ; all which faid pre* 
mifes are fituate, lying, and being in ■ ■ 
in my faid county ; and did caufe to be delivered 
and affigned to the faid J. /?. and C. D. in tho 

laid 
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Of the Writ de partitianefacknda, &c. 

faid writ named, and the other part thereof, that 
is to fay, all the* manor of . in the 

faid county of ■ with the court baron 

of the fame; and all rights, royalties, members, 
and appurtenances thereof; and all that «barn, 
farm, and lands, &c. £jfc. [fpecifyrng the whole 
apportionment allotted to the defendant]. All 
which faid meiTuages, cottages, farms, barns, 
lands, woods, grounds, and premifes, are fituate, 
> lying* and 'being in the parifh of v 

in my county, I did caufe to be delivered and 
afligned to the faid E. F. efq. in the faid writ 
named, to be holden to them and their heirs in 
feveralty, as by the faid writ I am commanded; 
fo that neither the faid J. B. and C. D. nor the 

* faid £. F. might have more of the manor and 
tenements afore faid, with the appurtenances, than 
it belonged to them to have \ and that the faid A.B. 
and C. % D. of their part to them thereof belong- 

% ing, and the faicf.. E. F. of his part to him 
thereof belonging, may feverally apportion them- 
fclves. 

* * 
, In witnefe wherepf as we.lt I the faid fheriff, .as the jurors 

aforefaid, to jhis indented partition have fetour 

fcals the day and year and place above mentioned. 

JobnTbomaSy efquire, 
. * fceriff. 
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Of the final judgment in Partition. 

UPON the foregoing return to the writ de partition* 
facintda, the judgment of the court is, " Therefore 
it is confiderea, that the aforefaid partition be holdcn firm 
and cfto&uai for ever, &c." And therefore this judgment, 
when made by writ after the appearance of the. party, {hall 
not be defeated. Ct. Lit. 1 68. k. 171.0. — even though 
made againft zftm* covert— iJ/rf. — ox though not equal — 
Ibid. — sor though not equal,* and any one 0/ the parties be- 
an infant. Ibid. 

And fo by thenar. 8 li 9 W. 3. c. 31* If made without • 
the appearance of the tenant, if he does nbt appear^ within . 
fifteen, days, after the return of the attachment, where an 
affidavit was made of notice to the tenant forty (lays before 
the return of the writ, and a copy of it left with the occu- 
pier of the land. . . 

But by the fame ftatute, if judgment tfe in. a* writ. of 
partition,, without the appearance of*tl\e defendant, upon 
motion (hewing a probable bar, or that the demandant hath 
not title torfo much, witfiin a year after judgment, or (if 
the party was**an infant, covert, nonfanc, or out of. the 
realm after the inability is removed,) (he court may order 
the defendant to plead, &c. . 

Or if the dedtatadant's title be adfciuted, but the partition 
appears unequal, the court may award a new partition. -. 
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Df <£rrrir. 

A Writ of error lies for fome miftake or fuppofed miftakes 
in the proceedings of a court of record ; for to amend 
errors or miftakes in a bafe court, not of record, a writ of 
falfe judgment lies; of which hereafter. 

A writ of error is a writ of right in all cafes but felony 
andtreafon, Salk. 504. and may be had againft the king. 

Emr'lies either in the fame court where the judgment 
was, or in a fuperior court— 1 1t lies in the fame court 
where the judgment was given, when the error was not for 
any fault in the court, but for fome defect in the procefs 
of the caufe,' other than in the judgment, or for default of a 
continuance, Dy. 196. a. or for default in adjudging execu- 
tion, 1 R*J. 176. 7 H. 6. 30. Yelv. 157. F.N.B.21.I. 
ias for mifprifion of- the clerk, or for. error in fa&\ and 
there the writ may be in the fame court, 1 Sid. 208. Except 
where it was in t.hfc Exchequer. 3 Lev. 38. — But if there 
is error in law, or in the judgment of the court, then the 
writ lies to a fifperior court — And fuel) writ of error only 
lies upon matter of law arifing upon the facfc of the proceed- 
ings ; fo that no evidence is required to fubftantiate or fup- 
port it: For. if there has been an error in the determina- 
tion of the fads in the caufe', which it was the province of 
the jury to determine, the method of obtaining redrefs in 
fuch <afe, is trot by writ of error, but by an attaint of the 
jury, or appealing to the juftice of the court to grant a new 
trial, in order to correct the miftakes of the former verd id. 

A writ of error lies from almoft all inferior courts of re- 
cord in England into the Kings Bench. But error does not 
lie from any inferior, court of record in England into the 
Common Pleas, except in two or three cafes ; for which, 
vide Com. Dig. Bac. Abr. &c. But the better opinion feems 
to be, that error lies not into C. B. in any cafe. 
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Of Proceeding in Error from inferior Courts. 

IF there is error in the proceedings of an inferior court of 
record* application muft be made by the • plaintiff' in er- 
ror to the curfitor for a writ of error* which writ may bear 
tejie before the judgment given ; and this is the ufual courfe 
for preventing and fuperfeding the execution; but then 
judgment below muft be given before the return of it. 3 
Keb. 308. Vent. 96. Latch. 133. For if it fhould be 
made returnable before judgment given, it is fuch a fault 
as is not amendable. Stra. 807. 

Upon a fhort abftraft or precipe delivered, the curfitor 
will make out the writ of error returnable in B. R. as that 
court has, by its conftitution, a fuperintendency over all 
inferior jurifdidions. 

As foon as the writ is made out, the party who fued it 
muft carry it to the prothonotary of the inferior court, and 
get it allowed ; and if execution fhould have been fued out, 
that officer will alfo grant * fuperfedeas to the fame ; but if 
no execution fhould have imied, the allowance of the writ 
of error is of itfelf a {uBiQient fuperfedeas, and no execution 
can then be taken out. 

Upon a writ of error to remove the record from an i»- 
f trior court , the party removing it need hot formerly have 
put in bail below ; for the ftatutes requiring tail upon pta~ 
fecuting error 9 did not extend to the inferior courts of re- 
cord. But now, by the flat. 19 Geo. 3. c. 70. / 5. " No 
" execution -(hall be it ay ed or delayed, upon or by any writ 
" of error* or fuperfedeas thereon to be fued, for the reverf- 
" ing of any judgment in any inferior court of record 
cc where the damages are under 10/. unlefs fuch perfon or 
" perfons, in whofe names fuch writ of error is brought, 
" with two fureties, fuch as the inferior court fhall ap~ 
" prove, before fuch ftay made, or fuperfedeas awarded, be 
" bound unto the party for whom fuch judgment was given 
u in a recognizance to be acknowledged in the fame court 
u in double the fum adjudged to profecute fuch writ of er« 
" ror with effect; and pay (if the judgment is affirmed 
" or writ of error n on p roiled) all the debt, damages, and 



* *3* It is a certain rale, that all the parties to the fuit be- 
low, muft, in all cafes of error, be made parties alfo in the writ 
pf error ; and in cafe of the death of a party, he muft be named, 
and his death alledged in the writ. Ana if one refnfes, h« ihould 
be fummoncd and levered. Curth. 7. Stra. 606. 

Vol. II. U « cofls 
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Of Proceeding in Error from inferior Courts, 

<c cofts adjudged | and all cods and damages awarded for 
M the delaying of execution." 

On the return of the writ of error, the defendant in error 
fliould ferve the plaintiff in error with a rule out of the in- 
ferior court to tranferibe the record, who, upon fervice 
thereof, fhould befpeak the tranfeript of the record of the 
proper officer below, and carry the fame into the office, 
and file the fame, if in B. R, with the figner of the writs. 
The officer who is to receive and deliver out writs of error 
and certiorari^ &c. nowMr. Heberben. 

The tranfeript (hould be filed before the fecond feal or 
the defendant in error may apply and get a certificate from the 
office, that the writ of error is not returned, and the tran- 
feript brought in ; and may thereupon apply to the curfitor 
for a writ of executio judicii directed to the court below, and 
commanding them, that, notwithftanding the writ of error^ 
they proceed to execution on the faid judgment. 

The defendant in error cannot tranlcribe the record, i 
Wdf 35. but if the plaintiff does not tranferibe it, he 
muft be ferved with a rule to tranferibe. But if the tran- 
feript of the record is carried in and filed in' due time, each 
party ought to befpeak a copy thereof, which is made out 
at the rate of 4^. per flieet ; and the defendant in error 
fliould then, in order to accelerate the plaintiff in error, fue 
out a fcire facias quare executionem non directed to the fheriff 
pf the county where the original action was brought, and 
which is to this effect : 

GEORGE the third, by the grace of God, Hi. 

To the ftierifF of — - greeting. Whereas 

A. S. lately in our court of [the injerior 

court] before the judges of the fame court without 
pur writ, and by the judgment of the fame court, 
recovered aga.inft CD. 10/. for his damages 
which he fulfcained as well by occafion of the not 
performing certain promifes and undertakings made by 

the faid C. to the faid A. at in your 

county, and within the jurifdiction of the fame 
court, as for his cofts and charges expended by 
him about his fuit in that behalf whereof the faid 
<v\ is con v idled, as by infpe&ing the record and 
procefs thereof in our court, before us at Wcjl- 
yiinjter y now remaining, and which for certa'n 

cauic* 



Of Proceeding in Error from inferiar Courts. 

caufes we lately caufed to be brought in our fame 
court before us, appears to us. And now, on 
behalf of the faid A. in our court before us, we 
have been informed, that although judgment be 
thereof given, yet execution of the faid damages 
ftill remains to be made to the faid A. Where- 
upon the faid A. hath befougbt us, that a proper 
remedy may be provided for him in this behalf: 
And we, being willing that what is juft fhould 
be done in this behalf, do command you, that, by 
good and lawful men of your bailiwick, you make 
known to the faid C that he be before us on * 
- wbertfotver wejhall then be in Eng- 

land , to (hew if any thing he has or knows to fay 
for himfelf, why the faid A. ought not to have his 
execution again ft him of the damages aforefaid, 
according to the force, form, and effeft of the 
faid recovery, if it fhall feem expedient to him; 
and further to do and receive what in our fame 
court before us fhall be confidered of him in this 
behalf, and have there the names of thofe by 
whom you fhall make known to him, and this 
writ. Witnefs, &c. 

If nihil is returned to this writ, the defendant in error may 
fue out an alias fcire facias which differs only from the above 
in this, that it is faid, " do command you as before we 
have commanded you, that by good and lawful men, &c." 

If* fcire feci is returned to the former writ, or there be 
a nihil alfo returned to the latter, the defendant in error muft 
enter a rule with the clerk of the rules> which is given in the 
fame manner as a rule to plead, and which expires in four 
days. After the expiration of which, if the plaintiff in 
error has neglected to affign errors, the defendant may enter 
an award of execution on the roll for the amount of 
the judgment below; but then the defendant in error is not 
entitled to cofts, nor is the plaintiff thereby precluded 



* A feu fa, quare executionem non on error from C* B. and all % 
other writs and procefs muft be returnable on a. general return 
vbicunque, and have fifteen days between the tefle and return. 
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Of Proceeding in Error from inferior Courts, 

from proceeding in his writ of error, but may afterwards 
proceed therein and affign his errors, even though e*ecu* 
tion be a&ually executed ; and in fucji cafe, after affign- 
jnent of errors, joinder in error, and argument thereon, if 
the judgment given below be reverfed aboye, the plaintiff 
jn error fhajl haye reftituxion of all he I>ath loft by reafon 
of the execution. 

On motion to fet afide an execution taken out upon a 
judgment in a fcire facias quare ex. non r becaufe they had 
'^Higned errors before. On reference to the mailer, be re- 
ported an old rule, that if the party pleads to the fcirt facias^ 
and it goes againft him, execution may be fued out ; but 
that the writ of error (hall go on notwithftanding. Where- 
upon the court, in confideration of the delay, eftabliihed it 
as a ftanding rule, for the future, that if upon the return 
of the fiire facias the plaintiff afllgns his errors, then all 
farther proceedings (hall be frayed upon it; but where he 
phufes to (land out upon pleadings to the fcire facias^ exe- 
cution (hall go if it be adjudged againft him. Gardrurv. 
Olaxton* Stra. 391. vide alfo Strq. 679. Parker y. Stanten t 
hd» faym* 1414. 
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Of Proceeding in Error from inferior Courts* 
and herein of non-proffing the Wf it of Error, 

BUT to prevent the plaintiff in error from reafluming the 
proceedings after the rule is out, upon default made Upon 
the fcir* feci, Or upon two nihil* returned, the better way 
for the defendant in error to proceed is, to non-pros the writ 
of error, which is done by getting another rule fnom the 
matter [ after the former rulfe is outj upon the { back of the 
tranfeript of the record for the plaintiff in errqjr to aflign er- 
rors de recordo. Enter this rule with the clerk of the rules, 
and ferve a copy thereof on the plaintiff in error's attorney j 
upon which, if 'the plaintiff In error does not affign his er- 
rors within four days, the defendant may fign a non-pros, 
and then may have his cojts taxed and allowed. 

The entry of a non-pros in error frorn ah inferior court, 
after two fcire facias* s and nihilt returned, is in this man- 
ner : 

Hilary term, twentieth of George the third, 

" England, to wit. C. D. puts in his place TVilliam Lyon, 
his attorney, to profecute his writ of error againft 
A. B. in a plea of trefpafs on the cafe. 

u England, to wit. The faid A, 5. puts in his place 
George Hodgfon, his attorney, againft the faid G % D„ 
on the faid writ of error in the plea aforefaid. 

u England, t6 wit. Our lord the king hath fent to the 
judges of his court of- [name the infe- 
rior court] his writ clofe in thefe words, <c to 
wit," George the third, &c. [here copy the writ 
of error, and the tranfeript of the record, ac- 
cording to Ihe office copy thereof] afterwards, to 

Wit, on next, after the octave of Saint Hi- 

htyy in this fame term, before our lord the king 
at Wejlminjler, comes the faid A. by bis attorney 
aforefaid, and fays, that execution of the faid 
judgment ftill remains to be made to him ; there- 
fore he prays the writ of our lord the king, to be 
directed to the fneritfof the faid county of ■ ■ ■ 
to Warn the faid C. to be before our lord the king, 
wherefoever, &c. to flbew if any thing he has or 
knoWS to fay for himfelf, why the faid A, ought 
nor to have his execution thereof againft him of 
U 3 his' 
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his damages, cofts and charges aforefaid, accord- 
ing to the force, form and effect of the (aid reco- 
very ; and it is granted to him, &c. by which 
it is commanded to the fheriff of the county 

Scire fadss J of , that by good and lawful men 

awasdcd. J of bis bailiwick he make known to the 
faid C. that he be before our lord the king on — — 
wherefoever, &c. to fhew in form aforefaid, 
if, &V. And further, tfc. the fame day is given 
• to the faid A. &c. at which day, before our 

lord the king at Weftminfter y the faid A. comes by 
his attorney aforefaid, and the fheriff of the faid 

Nihil re- 1 county of , to wit, O. P. efquire | 

turned. J returns, that the faid C. hath nothing in 
his bailiwick, by which he can make known to 
him ; nor is he found in the fame : Therefore^ as I 

before, it is commanded to the fheriff of — ■ I 

aforefaid, that by good and lawful men, f$c. he i 
Mat fan fui* 1 make known to the faid C. that 
awarded. J he be before our lord the king, I 

on ■ wherefoever, &c. to fhew in form 

aforefaid, if, faff. And further, £Sk. the fame 
day is given to the faid A. &c. at which day, be- 
fore our faid lord the king at Weftminfler^ the faid 
A. comes by his attorney aforefaid ; and the fheriff 

of the faid county of to wit, the faid 0. P. 

Nihil re- 1 efquire, likewife returns, that the faid 
turned. j£. fafa no thing in his bailiwick, by 
which he can make known to him, nor is he found 
in the fame : and the faid C. although on the 
fourth day folemnly required, came not, but 
made default : and upon this the faid A, faitfc, 
that the faid C. hath not yet affigned error or er- 
Day given to af- 1 rors in the faid record and proceed- 
fign erron. J j n g S- Therefore a day is given to 
the faid parties, before our lord the king at Wtjl* 

tninfter, until, &c. [the day in the rule given by 

the matter] to wit, to the faid C. to affign error 
or errors in the faid record and proceedings, &c. 
At which day, before our lord the king at Wejl- 
minfier^ the faid A. comes by his attorney afore- 
faid ; and the faid C. at that day, although fo- 
lemnly demanded, comes not, but makes default; 

.SXOf 
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nor doth be further profecutehis faid writ of error 
againft the faid A. It is therefore confidered* 
lodgment. \ tnat tnc **"* C* be in mercy, and that 
I the faid A. have therefore his execu- 
tion againft the faid £ of his damages, cofts and 
charges, according to the force, form and efFed 
of the faid recovery, fcfe. And it is further con- 
fidered, that the faid A. recover againft the faid £ 
■■ pounds, adjudged to the faid A. by the 

court of our faid lord the king now here, accord- 
ing to the form of the ftatute, for his damages, 
cofts and charges, which he hath fuftained by 
occafion of the delaying the execution of the faid 
judgment, by pretence of profecuting the faid writ 
of error, and that the faid A. likewife have exe- 
cution thereupon, (Jc.'* 
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IF the plaintiff' in error appears and proceeds, the next 
ftep is to ajpgn errors. An alignment of errors may be 
either general or fpecial, and in either cafe muft be figned 
by counfel. 

The plaintiff may affign for error, error in fail r , or error 
in law. F. N. B. 20. E. But he cannot affign both, for this 
will be double. 1 Rol. 761. ^35. 1 Lev. 105. 76. 1 SOL 
J47. 

tyor can he affign feveral errors in fad, but he may feveral 
errors in law. F. N. B. 20 E. 

In error from an inferior court, the plaintiff in error can- 
not alledge diminution of the record. Sid. 40. 147. Nor 
can the defendant 5 but the court, if they fee occafion, may 
award a certiorari ad informandum confeientiam. 

'Nor can he affign for error matter contrary to the record. 
Cro. Jac. 21. 1 Lev. 76. 1 Sali. 262. I Lev. 313. Cro. 
Jac. 244. 

Nor matter which he might have pleaded. 1 RoL 762. 
/. 40. Though judgment were by default. Though Dub. 
Cro. Jac. 547. — But Carth. 124. fays— Not matter which 
might have been pleaded in abatement. 

An alignment of errors is iii the place of a declaration in 
error, and muft be engroffed and delivered over to the de- 
fendants on treble-penny ftamped paper ; the entry whereof 
is in this forqi : 

Hilary term, twentieth George the Third. 

Stormont and Waj. 

€€ And the faid C. by William Lyon I is attorney, comes and 
fays, that in the record and proceedings aforefaid, 
and alfo in giving the judgment aforefaid, there 
is manifeft error in this, to wit, That the decla- 
ration aforefaid, and the matters therein contained, 
are not fufficient in law for the faid A. to main- 
tain his faid adion againft the faid C. there g 
alfo error in this, that by the record aforefa* 
here fcnt, it appears,* that the judgment aforefaid, 
in the plea aforefaid, in form aforefaid given, was 
given for the faid A. when by the law of the land 
of this kingdom of England, judgment in the plea 

aforefaid 
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aforcfaid ought to have been given for the faid C, 
again it the faid A. and fo the judgment aforcfaid 
is erroneous ; and hereupon the faid C. alfo prays, 
that the judgment for the faid errors, and other 
the errors in the record and proceedings aforefaid, 
may. be reverfed, annulled, and fet afide, and 
that he may be reftored to all things which he 
bath loft by occafion of the faid judgment, £?;." 

George Bond. 

If plaintiff in error moves to amend his affignment of er- 
rors, it is always on payment of cofts, for He comes for a 
favour of the court. Fitzgib. 268. 

The tranfeript on record ought to be entered by the 
plaintiff \n error the fame term it is brought into the office $ 
but it he negle&s fo to do, the defendant in error may en tec 
it. 

As foon as the tranfript is entered, and the plaintiff harh 
alfo affigned his errors, and entered the fame on record ; and 
if the defendant does not immediately plead or join in error, 
the plaintiff may fue out. a fcire facias ad audiendum err ores, 
which is to this effect : 

GEORGE the third, &c. To the fheriff of 
■ ■ ■■ greeting : Forafmuch as iu the record 

and proceedings, and alfo in the giving of the 
judgment in a certain plaint lately levied in our 
court of " ■ before the judges of the fame 

court between A. B. and G\ Z). of a plea of tref- 
pafs on the caf* 9 manifeft error, as it is faid, hath 
intervened to the great damage of the faid C, as 
by his complaint we are informed, which faid re- 
cord, and proceedings therein, we have, for certain 
reafons, caufed to come in our court before us; 
and wc, being willing, if any error there be, to 
correct the fame, and co do unto the* parties a fore- 
fa id full and fpeedy juftice in this behalf, do 
command you, that, by good and lawful men of 
your bailiwick, you make known to the faid A. 
that he before us in ■ ■■ - wheiefoever we 

{hall then be in England, .0 hear the proceeding s 
3 aiortfai , 
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aforefaid, if it {hall fccm expedient unto him ; 
and further, to do and receive what in our faid 
court before us (hall be confidered of him in this 
behalf, and have there the names of them by whom 
you ft all make known unto the faid A. as afore* 
faid > and this writ. Witnefs, &c. 

If the defendant in error does not come in and plead, or 
join to the affignment of errors upon the return of the fcire 
facias ad audiendum erroresj the plaintiff may have an alias 
fcire faciaSy fcfc and upon default thereto, the plaintiff in 
error muft proceed to argument, and will be heard ex parte. 

After judgment for the defendant the plaintiff brought 
error, and affigned infancy in defendant, and appearance by 
attorney, then took out a fci fa. ad and. errores ; and after 
a fcire feci returned, entered the default ; and on producing 
the record, the judgment was reverfed on motion, without 
making it a concilium y or putting it in the paper. Walmf* 
ley v. Rofon^ Stra. I2IO. 

If the* errors affigned are fpecial, the joinder in error muft 
be figned by counfel, and ingroffed on ftamped paper, 
and then delivered over to the plaintiff's attorney : but if 
the errors affigned are general* the defendant^ attorney may 
join in error diredly, and deliver the common joinder in 
nulb eft erratunty on a treble penny ftamped paper, to the 
plaintiff's attorney, paying hin\ 2 s. 4 d. for entering the 
fame on record. 



Stormont and Wof. 
Hilary term, twentieth George the Third. 

jf. B.} 

ats. > There is not any error. 
CD.) 

George Hodgfin, attorney for the 
defendant in error. 



The joinder of 6C in nulh ejl erratum" to an affignment of 
error in fatly is a confeffiori thereof, if the error in faft be 
well affigned 5 for if error in fadfc be affigned, and the de- 
fendant in error would deny it, he fhould not join in nulh 
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eft erratum ; but ought to take iflue upon it, fo as to have it 
tried by the country. Sid. 93. Raym. 59.. 

But if the alignment is of an error in faH, and that be 
ill affigned, " in nullo eft erratum" is no confeflion of it ; 
as if it be affigned, that fuch a one, at the time of the re- 
turn of the venire y was not flier iff, and the record be re- 
moved y there, in nullo eft erratum is no confeflion of that 
fa£f\ becaufe the record thereof is not in court, that being 
no part of the record, for the plea is in null* eft erratum in 
record*. Cro. Jac. 12. 29. 521. Raym. 231. Cro. Car. 
421. Rol. Abr. 758. 

Alfo if an error \nfaft y that is, not affignable, be affigned, 
and in nullo eft erratum be pleaded, it is no confeflion ; as 
if it be affigned, that on fuch a day there was no court 
fitting ; becaufe that is againft the record, and then in null* 
eft erratum is only a demurrer. So if a man fays, he did 
not appear, and the record fays he did,- in nullo eft erratum 
is no confeflion, but a demurrer, becaufe it is againft the 
record. Vide Bac. Abr. title Err or , 2 vol. 218.' and autho- 
rities there cited. 

If the plaintiff in error therefore affigns error in fad x 
which is affignable, and the defendant would not confefs it, 
he muft not join in nulla eft erratum, but plead thereto, and 
then the parties go to iflue upon the error in fad, the record 
is made up, as in other cafes, and the matter goes to a 
jury. 

But where the defendant joins in nullo eft erratum, the 
parties thereupon are at iflue in law for the determination of 
the court ; and in fuch cafe either of them may enter the 
fame on record, and move for a concilium, or day, for ar- 
guing the errors. Then the caufe for argument muft be 
entered with the clerk of the papers, and error-books made 
up and delivered to the refpedive judges of the court, in 
like manner as upon argument of a demurrer *. 

The defendant in error cannot give a rqle to aflign errors, 
before he has given a rule on the jcire facias quare executionem 
non. 



* For the inftruftions to do which, vide title Demurrer, &c. in 
the firft vol. ... i 

A 



3<» ©r etttb 

Of Proceeding in Error from inferior Courts, 
and herein of affigning Errors, and making 
up the Error-book, &c. 

A rule to affign errors was fct afide, becaufe given before 
any rule on the fare facias quare executionem tun. Marfhal 
v. Cope, Sera. 917. 

If the plaintiff' in error, on being ferved with a rule -for 
that purpofe, affigns his errors, and the defendant joins in 
nullo efl erratum, in making up the record, purfue the fore- 
going precedent of nan~pr§fs as far as the day given upon the 
rule, and then go on with the fonder in errer 9 &c. in the 
following manner : 

" Whereupon the faid A. B. by George Hedgfon his attorney, 
comes and faith, that neither in the record and 
proceedings aforefaid, nor in the giving of the 
judgment aforefaid in any thing is there error; 
and he prayeth, that the court of our lord the 
king now here may proceed to the examination, 
as well of the faid record and proceedings afore- 
faid, as of the matters aforefaid above affigned for 
error ; and that the judgment aforefaid may be in 
all things affirmed. -But becaufe the court of our 
faid lord the king now here are not yet advifed of 
giving their judgment of and upon the premife*, 
therefore a day is given to the faid parties to be 

before our lord, until, &c+ wherefoever, 

£jfr. to hear judgment thereof; for that the tfourt 
of our faid lord the king is not yet advifed thereof; 
at which day came here into court, as well the 
faid C. as the faid A. by their attornies aforefaid; 
upon which the premifes being con fide red, as well 
the record and proceedings aforefaid, as the judg- 
ment aforefaid on the fame given,- and th* caufcs 
before for error afligned, being by the court of 
our lord the king here diligently examined and 
fully underftood ; it. feemeth Onto the court of 
our faid lord the king here, that the judgment 
aforefaid is not in any wife vicious or defe&ive; 
and that in the faid record there is not any thing 
erroneous. Therefore it is confidered by the faid 
court of our lord the king, before the king him- 
felf now here, that the judgment aforefaid in all 
things be affirmed, and do (land in its full force 

and 
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and effeft (the faid caufes above for error alledged 
in any thing notwithftanding) ; and it is further 
confidered, that the faid A.B. do recover againft 
the faid C. D. fixteen pounds ten (hillings, by the 
court of our faid lord the king now here adjudged 
to the faid A. at his requeft, for his colts and 
charges which he hath expended by reafon of the 
delay of the execution of the faid judgment, and 
by the profecution of the faid writ of error. 

Upon affirmance of the judgment, the defendant in error 
may take out his execution, either a f. fa. ca. fa. or elegit-— 
which writ of execution recites the former judgment below, 
the removal of the record into the court above, and the 
afii aiance thereof, together with the cofts given upon the 
aifiraaancc. 

If judgment were given below for the defendant^ and the 
plaintiff brings error y and thereupon the court reveries the 
former judgment, the court above gives fuch judgment as 
the court below ought to have given — and then there is no 
cofts upon the writ of error^ but only the cofts of the ori- 
ginal action given. Wyvillv. Stapleton, Stra. 617. 

On writs of error from inferior courts, the fuperior court 
takes notice of the laws and cuftoms of inferior courts ; but 
otherwife upon removal of a caufe by habeas corpus. Salk, 
269. 
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IF an erroneous judgment is given in the Common Pleas* 
the writ of error* in all cafes, is made returnable into 
the court of King's Bench. 

In order to bring error, the attorney for the party filing 
it finds the number of the judgment roll from the doggett 
of the protbonotary's office, and thereby finds the roll in 
the treafury, of which he makes a copy, and thereupon the 
curfitor makes out the writ of error. Comp. Att. 63. 
Which may be fued out before judgment, but judgment 
muft be given before the return of it. 3 Keb. 308. VenU 
96. Latch. 133. 

When the writ of error is obtained from the curfitor* you 
muft get it fealed, and then carry it to the clerk of the errors* 
aod pay him his fee for the allowance of it, who will give 
you a notice in writing of fuch allowance 5 after which you 
Ihould ferve the other party's attorney with a copy of the 
writ, and allowance thereof, which fhould be ferved imme- 
diately 5 for till it is ferved it is no fuperfedeas to the execu- 
tion ; nor is it a fuperfedeas in many cafes, unlefs bail be put 
in by the party fuing the writ of error. 
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THERE are feveral ftatutes requiring bail to be given by 
the party profecuting error to reverfe a judgment ; in 
order to underftand which I (hall ftate the ftatutes in their 
order, and give feveral of the determinations of the courts 
upon thofe ftatutes. 

The firft ftatute requiring bail on error, is the 31 EL c. 3. 
f. 3. which tna&s, cc That before any allowance of any 
writ of error, or reverfing of any outlawry be had by plea 
or other wife, through or by want of any proclamation to be 
had or made according to the form of this ftatute, the de- 
fendant in the original action (hall put in bail, not only to 
appear, and anfwer to the plaintiff in the former fuit in. a 
new action to be cpmmenced by the fa id plaintiff, for the 
caufe mentioned in the firft action, but alfo to fatisfy the 
condemnation* if the plaintiff (hall begin his fuit before 
the end of two terms next after the allowing the writ of 
error, or otherwife avo : ding of the faid outlawry." 

The next ftatute requiring bail on error is the 3 Jac. 1: 
c. 8- entitled " An aft to avoid unneceffary delays of exe- 
cution" — whereby it is enacted, " That no execution (hall 
*' be ftayed or delayed upon or by any writ of error, or 
4< fuperfedeas thereupon to be fued for the reverfing of any 
" judgment given in any action or bill of debt upon any 
" fingle bond for debt, of upon any obligation with condi- 
cc tion for the payment of money only ; or upon any action 
c< or bill of debt for rent, or upon any contract fued in any 
iC of his highneis's courts of record at JVtJlminJlir, or in 
cc the counties palatine of Chcjler, Lancafter, and Durham ; 
c< or in the courts of great feffions in any of the twelve fhires 
u of Wales, unlefs fuch perfon or perfons', in whofe name 
** or names fuch writ of error (hall be brought, with two 
** fufficient fureties, fuch as the court (wherein fuch judg- 
<c ment is or (hall be given) (hall allow of, (hall firft, be- 
" fore fuch ftay made or fuperfedeas to be awarded, be 
" bound unto the party for whom any fuch judgment is 
*' given, by recognizance to be acknowledged in the fame 
♦* couFt, in double the fum adjudged to be recovered by the 
** faid former judgment, to profecute the fa;d writ of error 
** with effect; and alfo to fatisfy and pay (if the faid judg- 
" ment be affirmed) all and Angular the debts,, damages, and 
* c cofts adjudged upon the former judgment : and all cofts 
** and damages to be alfo awaided upon the delaying of ex- 
W ecution." 

This 



3*4 ' ®f &tKQl 

Of Bail in Error, where requifite. 

This ftature requires only bail to be given upon error to 
rcverfe any judgment of debt upon any fingle bond for debt, 
or obligation with condition for payment of money only, or aclion 
$f debt for rent, or upon contrail. 

Therefore bail in error on a judgment in debt on bond, 
are each bound in the fum recovered, that being double the 
fum due. i JViL 213. 

But bail is not requifite upon bringing a writ of error 
upon a judgment in an action of debt founded upon a prior 
judgment, Burr. Rep. 4 pt. 1548. becaufe this is cafus omif- 
fus out of this ad, which is to be taken literally and not 
extended by conftru&ion. Ibid. 

A bond given by a third perfon, to a third perfon, as 
collateral fecurity for a debtor's paying his creditors 151. in 
the pound upon a liquidated total of his debts, is a bond 
with condition for the payment of money only within this 
a& ■ Therefore, ,bail requifite. Burr. Rep. 4 pt. 74.6. 

— And it's being payable by inftalments, makes no dif- 
ference. 

No bail is requifite in bringing a writ of error upon a judg- 
ment in debt on bond conditioned for performance of cove' 
itants, or upon a bail-bond — becaufe thefe bonds are not con- 
ditioned for the payment of money* only. 

But if the defendant brings error after judgment againft 
Jiiro in an a&ion upon a bottomree bond, he mult put in bail ; 
becaufe, the contingency having happened, this is now, in 
every refped, a bond for the payment of money. Stra. 
476. 

Motion for leave to fake out execution, no bail being 
put in on a writ o£ error brought by defendant, the ac- 
tion being in debt on bond, conditioned only for payment 
of money according to the true intent and meaning of an 
indenture, and not performance of covenants. On (hewing 
caufe, the court held that bail was required by 3 fa. 1. If 
the bond had been generally for performance of covenants 
in an indenture, and the only covenant in that indenture 
had been for payment of money, bail muft have been giyen 
on error. But the court gave time to-put in bail. Barnes ^ 

The condition of a bond was for the payment of 500/. 
at fuch a day, being the fame mentioned in certain inden- 
tures of fuch a* date. And error being brought, the plain- 
tiff in error would have been'excufed from giving bail, 
becaufe the words of 3 Jac. 1. are 4< bonds for payment sf 
money only," whereas, this was rather a bond for perform- 
ance 
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ance of covenants. But the court held, that bail ought to 
be given; for the material part of the condition was the 
payment of 500/. and the other words were only added to 
ihew they were not diftind debts, but only different fecu- 
rities for the fame. Dejhofder v. Horjey. Stro. 959. 

Action upon an injimul computafjit in C. B. error brought 
in B. R. after judgment for the plaintiff— and upon the 
queftion of bail being requisite — Per cur. This cafe is out 
of the ftatute, for the debt recovered did not accrue by any 
coptra& or other duty certain at firft, but merely upon an 
account between the parties, which account has reduced 
divers uncertain fums to one certainty — Therefore, .as the 
a&ion was founded upon the account, which is uncertain, 

this cafe is out of the ftatute- The fame law 

in 4ebt upon an award, when the arbitrators have reduced 
divers controverfies to be recompenfed by one fum : Tho* 
this is- a debt, yet it is not fuch a one as is intended by the 
ft?tute, which mud be a debt certain at firft. Teh. 227. 
% Bulfl. 53. 

The original a£Hon was in debt on bond conditioned to 
pay fp much money as J. S. fhould declare to be due on 
an account;, and, after pleadings below, error was brought 
on the judgment. And by all the judges, except Keeling^ 
the plaintiff in error muft put in bail, or execution may gof 
for this obligation is made for the payment of money only* 
which, though not certain when the obligation was made, 
is yet certain before the a&ion brought* 1 Lev. 117. 1 
Keb. 613, 690. 

The condition of a bond was to perform covenants in an 
indenture; and among ft the reft was one for payment of 
money^ and the other were collateral ; and the breach affigq- 
cd , was for the non-payment of the money : Yet, on error brough t 
upon the judgment, no bail was taken; for per Holt— this 
is not a condition /or the payment of money only % but to do col- 
lateral ads. It js true, the breach affigned is for not paying 
the money\ and therefore, the cafe upon the pleadings is the 
fame as if the condition had been for the payment of money 
only, yet the condition is not for payment of money only. 
Carth. 28. 

The condition of a bond was to pay for fo much beer as 
fhould be delivered to S. not exceeding ioo/. After judg- 
ment upon demurrer below, error was brought, Et per 'cur. 
No bail requifue. %hh fum was not certain even at the 
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Of Bail in Error, where requifite. 

time of the a&ion brought. Tbrak v. Vaugban. Stra. 
lioo. 

But if an a&ion of debt be brought on a bond, condi- 
tioned for the performance of covenants, and the defendant 
lets judgment go by default, without craving oyer of the 
condition, and after brings error, he muft put in bail ; be- 
caufe it does not appear to the court upon the record, that 
the condition was for performance of covenants. 

Motion for bail upon error in an a&ion of debt on bond, 
conditioned for payment of 300 /• mentioned in a furrender 
of a copyhold by way of mortgage, and not for performance 
of covenants, wherein judgment had palled by default. 
Per cur. There muft be bail. This cafe is out of the ftat. 
16 £S? 17 Car. 2. but within the ftat 3 Joe. 1. Barnes 78. 

By the 13 Car. 2. c, 2. [reciting the ftatute of 3 Jac. 1. 
in the Sfe/f.] qfefl. enafis, " That no execution (hall be 
<c ftaid in any of the courts * aforefaid, by any writ or 
" writs of error or fuperfedeas thereupon, after any verdifi 
" and judgment thereupon obtained in any adion of debt 
** grounded upon the ftatute made in the fecond, year of 
" the reign of the late king Edward the fixth, for not 
" fetting forth of tythes ; nor in any adion upon the cafe 
tc upon any promife for payment of money, zQ\ot& fur 
" trover, a&ions of covenant, detinue and trefpafs, unlefs 
" fuch recognizance, and in fuch manner, as by the faid 
" recited former aft is dire&ed, fhall be firft acknowledged 
" in the faid court where fuch judgment is given." 

Setf. 10. 4< Gives double cofts to a defendant by delay 
iC of execution by reafon of error brought, if the judgment 
" be affirmed." 

Sett. 11. Provides that the faid ftatute fhall not extend to 
" a&ions- popular; or upon penal ftatutes, indi&ments, &c. 
" other than the ftatute of Edward fixth mentioned." 

By the 16 fcf 17 Car. 2. c. 8. / 3. it is enaded, « That 
" no execution dial I be ftayed in any of the aforefaid J 
" courts, by writ of error or fuperfedeas thereon, after vcr- 
" dift and judgment thereupon, in any a£tion perfonal 
" whatsoever, unlefs a -recognizance, with condition ac- 
€ * cording to the ftatute made in the third year of king 



* i. e. The courts mentioned in the ftatute of Jac , 1. 

I The fame courts as are mentioned in the ftatute of James 1. 
viz. the courts at Weftminfler, courts of the counties palatine, ad 
great Jefjlons. 

" James 



Of Bail in Error* where reqiiifite* 

<c James the firft, (hall be fir ft acknowledged in the court 
44 where fuch judgment (hall be given :" And further* 
44 That in writs of error to be brought upon anyjudg- 
4,4 ment after verdicl in any writ of dower ^ or in any ad ion of 
* 4 eje& tone firm* ^ no execution (hall be thereupon or thereby 
cc Hayed, unlefs the plaintiff or plaintiffs in fuch writ of 
44 error, (hall be bound unto the plaintiff in fuch writ of 
48 dower * or a 61 ion of eje&ione firma y in fuch reafonahle fum 
44 as the court to which fuch writ of error (hall be directed 
" (hall think fit; with condition, that if the judgment 
44 (hall be affirmed in the faid writ of error, or that the 
44 faid writ of error be difcontinued in the default of the 
44 plaintiff or plaintiffs therein, or that the faid plaintiff or 
44 plaintiffs be nonfuit in fuch writ of error, that then the 
44 faid plaintiff or plaintiffs (hall pay fuch cofts, da- 
" mages, and fum and fums of money as (hall be awarded 
<c upon cr after fuch judgment affirmed, difcont in uance, or 
44 nonfuit had." v 

And by feci. 4. " To the end that the fame fum and 
44 fums and damages may be afcertained," it is enaded, 
" That the court wherein fuch execution ought to be 
cc granted, upon fuch affirmation, difcontinuance, or non- 
cc fuit, (hall iffue a writ to enquire as well of the mefne 
44 profits, as of the damages by any wafte committed after 
44 the firft judgment in dower , or in ej eel i one fir ma ; and upon 
44 the return thereof, judgment (hall be given, and execu- 
<4 tipn awarded for fuch mefne profits and damages, and 
44 alfo for cofts of fuit." 

Provided, " That this ftatute (hall not extend to any 
44 writ of error to be brought by any executor or admini- 
44 ftrator, nor any a£tion popular or upon a penal ftatute, 
44 (except the ftatute of Edward the fixth) nor upon in* 
44 diaments, &c" 

The rule upon error brought after verdicl in ejsftment 
for rent^ is to julYify x bail in double the rent due. Burr. 
4 pt. 2501. 

On error in ejeclmcnt^ the plaintiff in error being in a re- 
mote part of .the* kingdom, found two fufficient men to be 
his bail, who were bound in a recognizancr, £5?r. The 
court, holding thac the intent of this ftatute of Charles the 
fecond being to fecure the defendant in error, it was here 
fully obferved, becaufe this bail was better than the plain- 
tiff's own recognizance. Barnes v. Bulver. Cartb. 121. 
Barnes 103. 78. 75. 
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Of Bail in Error, where requifitc. 

A recognisance on error in ejt&ment, ought to be in the 
value of two years mefne profits \ and double cofts is ufuaHy 
taken in both courts. Barms 103. 

Error on verdid in ejeclment allowed, but plaintiff in er- 
ror entered into no recognisance, nor put in bail, as plain- 
tiff below had not got the cofts taxed, without which, the 
meafure or quantum of the recognizance could not be fixed.-— 
Plaintiff below, for want of the recognizance and bail, in 
four days , took out an habere facias poffl and had pofleffion 
given him, which the court held to be regular. Et per cur. 
Defendant (hould have applied to day execution, and then 
the court would have obliged plaintiff to have r got his cofts 
taxed. The writ of error is no fuperfedeas without bail. 
A judge would have taken bail, if applied to. Rule dis- 
charged. Barnes 212. 

If judgment be a gain ft an executor or Tfdmins/frator de bonis 
propriisy and he brings a writ of error, he muft put in bail 
in fuch cafes as are required by the ftatutes before men- 
tioned, and pay cofts if judgment be affirmed ; but if judg- 
ment be de bonis tejlatoris only, he fhall neither put in bail 
nor pay cofts— vide the provifo in 16 fcf 17 Car. 2. 

Though an executor is not obliged to give bail on error, 
yet the court may take it ; and if he does give bail, it is 
binding, Stra. 745. 

A/cire facias againft the defendant as adminiftraior on a 
ievajiavit alledged, and judgment was de bonis propriis\ on 
Which he brought error * &rid by the whole court he fliall find 
bail, for here he is charged in his proper goods, and it is 
not as where an admini/trator is charged in the teftator's 
goods. I Lev. 243. I Sid. 368. 2 Keb. 295. 371. 

After an award of execution againft bail on a recogni- 
sance in error, they brought a writ of error as to luch 
award of execution. Plaintiff moved for leave to take out 
execution for want of bail on the writ of error brought by 
the bail, and obtained a rule to fhew caufe, which was dif- 
charged : no bail in this cafe being requiiite. Barnes 194* 

Bail is not requifite, as it {hould feem [fid q.] upon 
bringing a writ of error returnable in parliament upon a 
judgment in B. R. in an aftion of debt brought upon ar*- 
to*»'rzante in error* Burr. Rep. 4 pt. ^67 — 8. 

But upon error rn parliament of a judgment affirmed in 
JJ. R. new bail is required. Sal*. 97. 

New bail muft be put in upon every new writ of trier* 

£,d. Raym. 840. . 
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Of Bail in Error, where rcquifite. 

As if on a judgment in C B. error is brought in B. R. 
where the judgment is affirmed, and afterwards error is 
brought in parliament, the party muft give a new recognU 
eance, for the firft does not include cofts to -be affefled in 
the Houfi of Lords \ Salk. 97. 

Formerly, upon error brought of a judgment in an i«- 
fkrior court of record, no bail was neceflary, as not within 
cither of the foregoing ftatutcs : But now, by 19(7*0.3, 
e. 70. it i*3 enaded, " That no execution (hall be flayed 
€< upon or by any writ of error or fuperfedeas thereon to be 
4< fued for the reverting of any judgment given in any in- 
* c ferior court of record, where the damages are under ten 
" pounds, unlefs fuch perfon, in whofe name the writ of 
c< error ihall be brought, with two fufficient fureties, fuch 
CK as the court [wherein fuch judgment is given! (hall allow 
<( of, (hall firft, before fuch flay made 01 - fuperpdeas award- 
<c ed, be bound unto the party for whom any fuch judg- 
* c ment is given, by recognizance to be acknowledged in 
" the fame court, in double the fum adjudged by the for- 
** mer judgment, to profecute the faid writ of error with 
" effed; and alfo to fatisfy and pay. [if the faid judgment 
c< be affirmed, or writ of error be nonprofled] all and fin- 
** gular the debts, damages, and cofts adjudged ; and all 
cc the cofts and damages awarded for the delaying of exe* 
** cution." 
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Bail in Error when to be put in, &c. 

TH E plaintiff in error has four days after the allowance 
to put in baily and the plaintiff in the action, during 
that time, ought not to take out execution. 

When bail in error is put in, notice thereof ought to be 
given to the defendant or his attorney ; and if the defend- 
ant does not except to thofe hail within twenty days after 
fuch notice, they (hall be allowed. Reg. Mich. 5 W. 
& M. 

If the defendant in error thinks the bail inefficient, he 
may at any time, within the twenty days, have a rule from 
the clerk of the errors for better bail ; and after fervice of 
fuch rule, if thofe bail do not juftify in four days, or better 
bail is not put in within that time, the defendant in error 
may fue out execution of his judgment below : But the 
writ of error ftill remains and may be proceeded in, the fu- 
perfedeas to the execution only being taken away. V ide Ld. 
Raym. 840. • 

If a rule for better bail is ferved io vacation, the flam- 
tiff in error has not time, "of courfc, to perfect his bail till 
the next term, but ought to juftify before a jutfge: and 
execution fued out for want of it, was held regular. 
Barnes 1\\. 

Bail in error, who refufes to juftify, may have his name 
ftruck out of the bail-piece at any time, Jones v. Tukk. in 
error in B. R.. 1 V/ilf 337. 

After error allowed and notice, plaintiff in the judgment 
executed af.fa. for want of bail in four days. Motion to 
fet afide they? fa. fucgefting that plaintiff could not regu- 
Jarly take out execution till after certificate from the clerk 
of the errors, that no Sail was put in. Rule difcharged. 
Such certificates have been frequently taken out of caution, 
but are not cffentially necefiary. The flat. J 6, 17 Car. 2. 
is pofitive as to bail within four days. No bail is yet put 
in. Bail ought to have been put in before the motion. 
A qucftion arofe, whether, after bail perfected, the goods 
can be reftored ? In Meriton v. Stevens. Mich. j6 Geo. 2, 
and Sykes v. Dawfon. Hi I. 18 Geo. 2. held, that if defend- 
ant's perfon be taken by a ca. fa. and bail in error after- 
wards perfected, the perfon ihajl be difcharged : But in 
cafe of *fi*fa L the proceedings, fo -far as the flieriff has 
gone, mult ftand. Jncledon v. Clark. Barnes 2 1 2. 

Bail in a writ of error cannot furrender their principal 
in difcharge of themfelvcs, for the condition of the recogni- 
Wi.ce is, that the plaintiff \n error fliall profecuie his writ 

with 



Bail in Error when to be put in, &c, 

with effed ; and, if judgment be affirmed, fhall fatisfy and 
pay the debt, damages, and cofts recovered, together with 
fuch cofts as (hall be awarded by occafion of the delay 
of execution 5 or clfc that they, the bail, (hall do it for 
him. 
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Of Preceding In Efror fttm the CeUM: of 
. Common Pleas into the King's Bench, and 
Itefeiii of tranfmitting the Retard. 

Wrtfc tf the ot*/ |> allowed by the clerk of the errm* 
and bail put in, according to the foregoing ftatutes, 
if the record is not brought in, the defendant in error may 
take out and ferve the plaintiff with a rule to tranferibe, 
who muft, upon fcrvice thereof, give inftrudions to the 
dork oftbe errors to make up the tranfeript, who does it by 
the following times. 

If the writ of error upon a judgment in C.B. is made re- 
turnable the frft return of term, the clerk of the errors 
does not bring in the roll till the laft day of that term. 

If it be returnable on any other return of term, he does 
Slot bring it in till the firft day of the fubfequent term. 

If, upon a rule given, the plaintiff in error in B. JL does 
not affign errors, and certify the record within eight days, 
be will be nonfuited. — But the writ cannot be nonprafled 
without a rule to affign errors. Burr. \pt. 1772. 

In error of a judgment m C.B. info B. R. * mittitur is 
written on the roll, and the record itfelf in all cafes [ex* 
cept in error on a fine levied there] is tranfmitted into 
B. R. 1 Rol. Ab. 752. 1. 45. F. N. B. 20. F. Stra. 837. 

And the reafon why the tranfeript only of the record 
upon error on a fine is tranfmitted, is, that in cafe judg- 
ment is affirmed, B. R. has no cbirograpber 9 nor can it bold 
plea in a quid juris clamaU 1 Rol, 752. /. 50. Dy. 89. b. 

When the record is brought in and filed in the office of 
the chief clerk with Mr. Heberden^ the parties take copies 
thereof, and the defendant in error may fue out z*fcin 
facias quare executions non ; and if nihil is returned there* 
to, he may have an " alias" Which writs muft have 
fifteen days between the tejle and return, if the proceedings 
were by original, and be made returnable on a general re- 
turn—If by bill as againft attornies in C. B. on a day cer- 
tain in term ubicumque. 



* Vide the nature aud form of tbefe writs ante % under title* 
•• Of proceeding in error from inferior courts" 
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Of ProcacdiAg in Error from the Court of 
Goitom* Pins into the King* Be*cb> and 
herein of nm+ftojfitog the Writ. 

IF the record be brought into B. JL by the effoJgn-day of 
the term* the writ of fiirt facimt qmart ¥ &u may beer 
flj^fr the iaft day of the preceding term j and if brought 
in within the Urm> it may be twftti the firft day of th+ 
tfcrftt. 

Note: That ifci.fu. pre*, We. may be prayed aft J feed, 
by one executor, upon a writ of error brought upon a judg- 
ment for him and another, without (hewing that the other 
executor is dead/ Burr. Rep. 4 pt. 1791. 

If two nibils are returned to the fcirt facias quart* and 
alias \ or fcirtfeci is returned, and the plaintiff in error does 
not affign errors, the defendant in error may get a rule from 
the mqfler [by whom all rules in error in S. R. after the re- 
cord tranfmitted and before argument thereon are given] 
for the plaintiff' to affign errors. Upon entering of which rule 
with the clerk of the rules, and ferving a copy thereof on the 
plaintiff in error's attorney, if trrors are not affigned within 
four days* the defendant in error may * non-profs the writ of 
mrror^ and (hall have his cofts, according to the ftatute 8 & 
9 W. 3. r. 11. But without fuch rule to afftgn errors, * 
writ of error cannot be nori-projfcd. Leith v. M*Farlan» 
Burr. 4 pt. 1772. 

A rule to affign errors was let afide, becaufe given before 
any rule on the fci.fa. quart executio. non. Stra. 917. 

The court will not grant oyer of this fcirt facias, or allow 
any plea to it, fave an affignment of errors. Mich, 5 Geo* 
%. B. R. Mies v. Wolfram. 

A fiirt facias in error needs not lie in the (herifPs office 
four days before the return of it, as a fcire facias againft 
bail muft, Grofs v. Najb, Bur. 4 pt. 2439. Millar v. Yar* 
raway, ibm. 1723. 

Error brought, and defendant in error took out a fci.fa. 
quote, (sic. to which the plaintiff in error pleaded, that the 
damages recovered were levied by a fi.fa. And on motion 
the plea was fet afide, as it evidently tended to delay ; and 
this writ is only ufed as a method to bring the party to af- 
%n errors. Stra. 679. . 



•The form of znon-frofs, vide ante under title, " Of Proceed- 
vfyin Error from inferior courts" 
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Of Proceeding in Error from the Court of 
Cowamm Pkas into the Kings Bench, and 
herein of non-fr offing the Writ. 

A Jd. fa. si aud. errmrts is not well brought before the 
record of the judgment be certified into the court, to rcyerfc 
which the writ of error was brought, and errors affigned 
thereupon : for there is no record in court to warrant the 
granting of the Jci. fa. before the record of the judgment is 
certified, and errors thereupon affigried. 
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Of Proceeding in Error from the Court of 
Common Pleas into the Kings Bench, and 
herein of alledging Diminution, Want of Ori- 
ginal, Warrant of Attorney, &c. 

IF the court of C P. upon a writ of error do not certify 
all the record, and the plaintiff \n error al ledges diminu- 
tion, or affigns for error, that there is no original, or war- 
rant of attorney, and prays a certiorari ; the defendant in 
error may immediately get a rule from the majier to return 
the certiorari, and ferve the plaintiff's attorney with a copy 
thereof; and if it be not thereupon returned and filed in 
the office within four days, the defendant may join in null* 
e/J erratum, an4 enter -on record a non mifit breve, and pro- 
ceed to argument, as in cafes of demurrer. . 

Where the want of an original is affigned for error, the 
plaintiff in error muft fue a certiorari, unlefs the defendant 
in error confefs it. Salk. 267. 

The cafe was error of a judgment in C P. after a verdift. 
Want of original affigned for error, but no certiorari taken 
out to get the want of the original certified. In nullo eft erra- 
tum pleaded. And when the caufe came on in the paper, 
it was objeded, that there ought to have been a certiorari, 
and a certificate made of the error ; for it might be, that 
there was an ill original, and if that were returned, the 
plaintiff in error might take advantage of that, and that 
would dot be helped by verdifly though the want of an ori- 
ginal were. Per Holt, ch. juft. If the want of an original 
be affigned for error, and the plaintiff in error does not take 
out a certiorari, and get a return to it,, and the want of an 
original certified ; the courfe is for the defendant to go to the 
matter of the office, and get a rule for the plaintiff in error 
to return hrs certiorari ; and if he does not get it done, as 
ordered by the rule, the affignment of error ftands for no- 
thing. But if the defendant in error will come in gratis, 
and confefs the error, there need be *no certiorari returned. * 
And as to the matter, that there might be a bad original* 
igc. that is another fort of error, and when the want of an 
original is affigned for error the court will never intend, 
that there is a bad original, and judgment was affirmed. 
Smith and others v. Standard, Ld. Raym. 1156. > 

But an original relumed by one not (heriff is not affign,- 
able for error. Salk. 165. — And irregularity in the return 
thereof mu ft j,e complained of the fame terrn. Ibid. • 

v\ ant 



3i* flVCmq. 

Of Proceeding in Error from the Court of 
Common Pleas into the Kings Bench, and 
herein of alledging Diminution, Want of Ori- 
ginal, Warrant of Attorney, &c. 

Want of original was affigned for error, the defendant, 
Before the return of the certiorari, came in gratis and pleaded 
a. releafe in bar, to which plaintiff demurred and defendant 
joined. Per cur. The releafe is mifpleaded for want of a 
venue, and it was agreed, that the court could award, ex officio, 
a certiorari ad informandum confeientiam, whether there was 
an original or not. — Sid Holt, cent. Vide Salic. 268. 

So the court can ex officio award a certiorari to fupply a 
defect in the body of the record, even after in nullo eft 
erratum pleaded. Salk. 270. 

If a variant original is returned on thefirft certiorari, the 
defendant in error may fue a fecond certiorari. Salk. 266. 

Continuances cannot be returned upon the fame certiorari 
with the original. Salk. 269. 

If upon error, diminution, want of original, warraht of 
attorney, &c. is ailed ged, and a certiorari is fued out,' upon 
which a record is returned contrary to what is before re- 
turned, it cannot be received. Vide the cafe of Tyfounv, 
Hylyari, ihd.Raym. 11 22. 

If error be affigned io the original, and upon a certiorari 
granted, an erroneous original is returned ; and upon this, 
in nullo e/t erratum is pleaded ; and after the court, ad infer* 
mandum confeientiam, grant another certiorari for another 
original ; and upon this a good original is certified ; the 
court ought to intend that this is the original upon which 
the judgment was given, in favour of judgments, which 
ought to be intended to be good. Cro* Car. 91. Style 176. 
2 RoL Rep. 362. Godb. 407. Rol. Ab. 765. 

An original writ of the term wherein final judgment is 

S;iven, will not warrant that judgment, if it appear upon tfae 
ame record, that there have been proceedings of a preced- 
ing term. — But the plaintiff below ought to have an origi- 
nal writ of the term the placita is of. Dyke v. Sweeting, 
imif 181. 

If a certiorari be prayed to certify an original, or * warrant 
of attorney of a wrong term, and the chief jujliee or the 
cuftos brevium return, that there is no original or warrant of 
that term, the defendant in error may make a fuggeftion of 
the right term, and pray a certiorari, which when returned 

and 



Of Proceeding in Error from the Court of 
Common Pleas into the Kings Bench, and 
herein of alledging Diminution, Want of Ori- 
ginal, Warrant of Attorney, &c. 

and filed, he may join in nullo eft erratum, and enter it on 
the roll, paying the plaintiff's attorney 2/. \d. for it. 

Want of $riginal was affigned, certiorari prayed, and re* 
turn no original ; afterwards the defendant applied to chan- 
cery 1 and upon affidavit, that .Inftrudions were given to 
the curfitor for an original, but they were loft, the court of 
chancery allowed, that the original fhould be fupplied. 
Upon which the defendant in error prayed another certiorari, 
and an original was certified of the fame term in which the . 
default of an original was certified before ; on which it was 
moved, that this was irregular ; for, before the fecond cer* 
tiorari was returned, the defendant ought to have .given a 
copy of the original to the plaintiff's attorney \ but the 
mafter informing the court, that the courfe was fo when the 
fecond original certified was of another term, but not when 
it was of the fame term, the motion was difallowed. Com. 
u8. 

The plaintiff affigned for error want of an original, and 
the defendant thereupon did not give a rule; but, at his 
own proper charges, took out a certiorari, and procured a 
certificate of an original. Sea 1 per cur. This is ill, for the 
error is not compleatly affigned until the certificate is re- 
turned, by which it appears, that there was no original in 
the caufe. Com. 115. 

Diminution cannot be alledged upon a writ of error brought 
upon a judgment in any inferior court — But it may, upoa 
error, in IValet and counties palatine. Sid. 147, 364. 

So it may upon error of a judgment before juftices of 
of oyer and terminer. Sid. 40. 

But if on a certiorari upon a writ of error it be certified, 
. that the judgment was quod defend, fit in mifericordia, the de- 
fendant, in the writ of error, cannot alledge diminution : 
jf. that the record is quod capiatur, becaufe that is contra- 
ry to the record certified. RoL Abr. 764. 

In a writ of error in B. R. on a judgment in C. B. the 
want of warrant of attorney being afligned for prror, the 
plaintiff prayed one c niorati to the chief juftice, and ano- 
ther to the cu/ios bre-jium \ both of whom returned non in- 
veni atiquod warrant' ; and the defendant dying, the plain- 
tiff, by journics accounts, -brought a new writ of e;ior 

. againit 
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Of Proceeding in Error from the Court of 
Common Pleas into the Kings Bench, and 
herein of allcdging Diminution, Want of Ori- 
ginal, Warrant of Attorney, &c. 

mgainft the Ton and heir of defendant, who appearing, ai- 
led ged diminution, in that the warrant of attorney was not 
certified, and prayed another certiorari to the cuftos brevium; 
and it was urged, that the return was not quod non habetur, 
&c. but quod non invent ', &>V. fo that if upon the fecond a 
warrant Ihould be returned it would not be repugnant: 
But it feemed to Wray^ ch. juft. That it would be hard tc 
grant a new certiorari in this cafe $ for though if any variance 
could be all edged, it would be other wife, as was adjudged 
in the cafe of one LaJJilU^ where it was certified there was no 
warrant, and becaufe the original was inter Lajfelis extent 9 
tejiamentiy &c. where he was not named executor in the firft 
certiorari ; and upon the matter a new certiorari was granted. 

Leon. 22. Vide Cro. Jac* 277. and Buljir. 21, Where 

to the firft it was returned, there was no warrant of attorney 
in that term wherein the adion was commenced, and a 
fecond certiorari was awarded *. 

After in nitllo eft erratum pleaded, no diminution can be 
alledged, either by the plaintiff or defendant in error, with- 
out leave of the court. 

Error, upon a fine in C. B. and error affigned in the pro- 
clamations, upon which a certiorari went to the cujlos bre- 
vium> who certified, that two of the proclamations were 



* t? When all the proceedings are in one and the fame term, 
an original of that term will warrant the fame, but not otherwife. 
1 Keb. 327, Booth r. Beard. But an original of the term final 
judgment is given will not warrant that judgment, if it appear upon 
the fame record, that theie have been proceedings of a precedent 
term. Duke v. Sweeting, I Wilf. 181. 

The caie of originals differs from warrants of attorney ; for it is 
fufficicnt if a warrant pf aitorney be nled at any time pending the 
fuit, let it be which term it will. The flat, of Hen. 8. only re- 
quires a warrant of attorney to be filed in the caufe : and the 
4 An k requires it to be filed according to the courfe of the court ; 
and that is, to have it filed any time pending the fuit ; but it is 
other wife as to an origins.! writ, for ii tiiere be proceedings in 
the action in a term preceding the return thereof, the original of a 
term after will not fupport them. 

3 imde 



Of Proceeding in Error from the Court of 
Common P/eas into the King's Bench, and 
herein of alledging Diminution, Want of Ori- 
ginal, Warrant of Attorney, &c. 

made in one day : but it appearing in the chirographics office, 
that the proclamations were duly made, and he being the 
principal officer as to them, and the cuftos brevium having 
only an abftraft thereof ; upon the prayer of the defendant s 
nsw certiorari was direded to the chirograpber, who having 
certified the proclamations duly made, after examination 
of the clerks of £ B. by the juftices of B. R. they awarded, 
that the proclamations with the cujios hrtvium would be 
amended according to thofe in the cuftody of the chirogra- 
pber. 3 Leon, 106. 
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Of Proceeding in Error, from the Court of 
Common Pleas into the Kings Bench, and 
herein of affigning Errors, Joinder, &e. 

TH E alignment of errors by the plaintiff oAght to be in 
the feme term the record i* removed. Lutw. 354. 
JP.N.B. 20 G. 

Otherwifc the defendant may non-profs the writ after a 
feu facias qu*re y ($c. and elias returned nihil, and a rule 
thereon given to aflign errors, which vide anU» 

The error& aiEgned muft be fignedby courjfej, and muft 
be affigned in term, and not in vacation. . Prac. Reg. 203. 

And rjiuft be affigned upon the rjecord. 

Of affigning errors, and of joinder in error, vide ante 
tinder title, " Of Preceding in Error from inferior courts, &c." 

Upon the joinder in error, either party may move for a 
concilium, and fet the caufe down with the clerk of the 
papers for argument. 

After the plaintiff 'has aiEgned errors, he may have ifdrt 
facias ad audiendum errores— but fuch writ is now feldom fued 
out, as the defendant appears ufualJy gratis ; or the plaintiff in 
• error, after hi» affigqment of errors, takes a rule out for the 
defendant to appear -thereto, and ferves a copy thereof on 
the defendant* 

Two days at leaft before the caufe comes to be argued, 
paper- books muft be delivered to the judges. 2 Jac. 2. 
though that rule of court fays four days before, yet the prac- 
tice has been for a long time paft to deliver the paper-books 
only two days before. 

The plaintiff 'in error delivers paper-books to the chief juf- 
the and. the feniar judge — iYit' defendant to the two junior 
judges. . . 

The court will not hear arguments unlefs books be de* 
livered to all the judges.; therefore it behoves the attorney 
who expeds the judgment of the court to be for his client, 
tp deliver all the books, efpecially as he will be allowed 
in his cods for the copies l)c makes for the other fide. 
Mich. 17 Car. 1. 
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Of Proceeding in Error from the Court of 
Cfrnnon.. Pleas intip the King's Beifcb, Argu- 
jne^ thereon,. Judgment, &*. 

/ TT^ H'E t court has refuted to hear any argument on the 
JJ. '^ fide* of the* party whp hath negle&ed to deliver books, 
though he has been willing to pay the other fide for them. 

If a judgment be below for the plaintiff, and error is 
brought, and that judgment rfeverfed ; yet, if the record will 
warrant it, the court xuight to give a new jqdgment far the* 
plaintiff. Vide Cro. ^ar.,443. • *>»&• 4&*« Rol. Ab. 774.' 
pK 1. Hob.' 194. » 

But if the judgment heterroneoas, and againffthe plain- 
tHE, tfiat ought to be reyferftd, and no new judgment given 
for th,5 plaintiff. Ibid. 

If an erroneous judgment be given for the defendant, 
and that is reverfed, and* the merits appear for the plaintiff 
he fhall have judgment — But if the meriu be againft the 
plaintiff, the defendant {hall have a new judgment. So it 
is in the exchequtr chamber, for they are to, reform, as well 
as to affirm or reverfe it. Ibid* • 

But in Salk. 262. .it. is laid down, that where the plaintiff 
brings the writ of error, and the court reverfes the judg- 
ment below, they give a new judgment 'for the plaintiff; 
but otherwise if the defendant below brings the wfit of error,, 
for then they only reverfe it. . 

So in Burr. Rep. 4 pt. 2156, If error is brought by the 
plaintiff below, the court upon the reverfal of 'the judgment 
may give fuch judgment' as the court below Aould* have 
given : but if error is broyght by the defendant below, tho* 
court can only* reverfe it. 

And per lord Mansfield, in Cuming v. Sibley > Mich. 10 Geo. 
3. B.R. Burr. \pt. 2490, Where tlje plaintiff below brings 
a writ of error, we may not only reverfe- what is wrong, but 
give* judgment for what*is right. Where the defendant be- 
low brings a writ of error, we only reverfe fuch wrong part 
of the judgment as he complains of. 

A judgment cannot'be reverfed in part, and affirmed in 
part, unlefs part 'is by common law, and part by Jlatute^ 
Sdlk. 24, 
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• * 

Of Proceeding in Error by a Plaintiff to .reverie 
his* own Judgment. 

IF a plaintiff having obtaineckjudgment below brings a 
writ §f error to reverfe his own judgment [Vhich is 
nothing ftrange* or unreasonable where it is given fora Icfs 
Aim than he has a right to demand ] the common rnethod of 
bringing a frirt facias quart txtcutlonem non would be im- 
proper, fo would his fuing out a* fcirt facia* ad audien&m 
trrovcs. — Therefore if fuch plain ttfF in error will not' pro- 
ceed after hi$ writ of error brought, the court of B. R. may 
and. ought to make a rule to oblige him to affign errors 
within a limited time.; which rule the court wil) make upon 
%\it-plaintiff in : error, to aifigri' errors* within four dafs y or 
elfe that his writ rf error (hall be non-frojfed. Johnfon V t 
Tebb, Burr. 4 pt» 1772. 
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Of Proceeding in Error from the King's Bench 
into the Exchequer- chamber. 

AS no writ of error lay of a judgment in the King's Bench 
but in parliament, and as the fubje&s were often dif- 
appointed of their writ of error by the not fitting of parlia- 
ment, or by their being employed in publick bufinefs when 
they did fit : 

By the 27 EUz. e. 8. it is ena£ed, " That where any 
<c judgment {hall, at any time hereafter, be given in the faid 
** court of the King's Bench j in any fuit or aftion of dehtj 
" detinue, covenant, account, at! ion upon tht cafe, ejections 
<c firm* or trefpafs, firft commenced there [other than fuch 
" only where the queen's majefty {hall be party] the party 
<c plaintiff or defendant, againft whom any fuch judgment 
<c {hall be given, may at his ele&ioo fue forth out of the 
€< court of chancery, a fpecial writ of error to be devifed in 
c< the faid court of Chancery, dire&ed to the chief juftice of 
<c the faid court of the King's Bench for the time being,* 
<c commanding him to caufe the faid record, and all things 
c< concerning the faid judgment, to be brought before the 
<c juftices of the Common Bench, and the barons of the Ex- 
<c chequer into the Exchequer chamber, there to be examined 
<c by the faid juftices of the Common Bench s and barons afore- 
<c faid ; which faid* juftices of the Common Bench, and fuch 
<c barons of the Exchequer as are of the degree of the coif, or 
** fix of them at the leaft, by virtue of this prefent afl, 
(c (hall thereupon have full power and authority to examine 
<( fuch errors as fliall be affigned or found in or upon any 
** fuch judgment ; and thereupon to reverfe or affirm the 
** faid judgment as the law fliall require, other than for 
" errors to be affigned or found for or concerning the ju- 
" rifdi&ion of the faid court of King's Bench, or for any 
" want of form in any writ, return, plaint, bill, declaration, 
" or other pleadings, procefs, verdi&, or proceeding what- 
*.* foever, and that after the faid judgment {ha^l be affirmed 
<c or reverfed, the faid record, and all things concerning 
c< the fame, {hall be removed and brought back info the 
<c faid court of the King's Bench, that fuch farther proceed- 
<c ing may be thereupon had, as well for execution as other- 
** wife, as fliall appertain." 

The exchequer chamber, under this ftatute, hath nothing 
to do with errors in fad. 2 Lev. 38. 1 Vent. 207. 
2 Mod. 194. 

The writ of error can only be returnable in the exchequer 
chamber in the feven cafes mentioned fti this aft, where the 
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Of Proceeding in Error from the Kings Bench 
into the Exchequer -chamber \ 

fu it wasjfry? commenced in B. /J. Therefore if a fuit is by 

priginal in i?. jR. a writ of error on a judgment thereon muft 
be returnable in parliament, and cannot be in the Exchequer* 
fh amber* becaufe fuch fuit is not commenced there, but in 
chancery where the original writ is purchafed. 

A writ of error therefore can only be returnable on 

judgments in R. R. in actions of debt * detinue* covenant.* ac* 
count, aHion on the cafe* ejeflment* and trefpafs* firft commen- 
ced in R. R. which muft be by bill. 

But if a plaintiff in B. R. be nonfuited, and there is a 

judgment againft him for calls, error lies in Cam Scau. 
Stra. 235. 

This writ of error is obtained of the cur fetor in like man- 
ner as all other writs of error are * — and by Reg. Eafi. 36, 
Car. 2. Every attorney who fhall fue out any writ of error 

< on aoy Judgment of this court returnable in the Exchequer- 
chaniler* lhall forthwith allow fuch*writ of error with the 
flerk of the errors -of this court for the time being, and no 
execution Qiall be flayed until fuch allowance. 

And where fpecial bail * is required, if the plaintiff upon 
£uch writ of error does not within four days after the allow- 
ance thereof put in fpecial bail* the plaintiff in the action 
may proceed to take out execution, notwithftanding fuch 

, writ of error. Same rule. 
, If fpecial bail is put in, the plaintiff in error, or his at- 

. torney, muft forthwith give notice thereof to the defendant 

. in error, pr his attorney ; and if the defendant in error does 
not except againft fuch bail within twenty days after fuch no- 
tice, (u'ch bail (hall be allowed. Mich. 5 IV. c5 M. 

The record itfelf is not tranfmitted from the Kings Bench 
into, the Exchequer-chamber r as it is from the Common Pleas 
into the t King's Bench in cafes of error, but only a tran- 
fcript thereof; and all the rules, until the making up and 
delivering over the tranfeript, are given by the clerk of the er- 
rors [Mr* Way] : But after delivery of the tranfeript, all 

- rules, l$c. are given by the clerk of the errors of the Exchf 
quer Chamber. 

' Wbe^a the plaintiff has affigned bis errors in the Exchequer* 
chamber , that court does not award a -fcirt facias ad audieu* 

* In what caies rscjuifite, vide ante, title—" B$il in error 
fwler* requifte." 

duin 



Of Proceeding in Error from the Kings Bench 
into the Exchequer-chamber. 

dum errores, but notice is given to the parties concerned* 
i Vent. 34. Vide Palm. 186. 

If the plaintiff 'in error, after errors affigncd in the Exche- 
quer -chamber, intends to argue the fame; he muft give ten 
days notice to the clerk of the errors there, before they (hall 
be argued 5 and copies of the paper book in error muft be 
made and delivered by the parties — The plaintiff in errof 
delivers books to the judges of the Common Pleas* and the 
defendant to the barons of the Exchequer. Eaft. 33 Car. 2* 

On judgment in error in. the Exchequer-chamber, a re- 
mittitur of the tranfcript to the King's Bench is entered, and 
the execution thereon iflues out of B. R. 

Upon a fpecial verdicl, the judgment was in B.R. for 
the defendant, which judgment was reverfed in the Exche- 
quer-chamber. Heftdes the reverfal that court gives a com- 
pleat judgment for the plaintiff, viz. that he do recover. 
Carth. 319. Ld. Raym. 10. 

Judgment for defendant on demurrer was reverfed in thd 
Exchequer- chamber ; and judgment that the plaintiff do recover^ 
was given, &c. But becaufe, that court had not power to 
awar4 a writ of enquiry, it was fent into 5. R. for the ex- 
ecution of that writ, and thereupon to give final judgment. 
Vide Carth. 319. Ld. Raym. 10. And authorities there 
cited. 

If error is brought by many in the Exchequer-chamber, 
and fome die, a remittitur fhould be entered to warrant ex- 
cution in B. R. againft the furvivors. Carth. 236. 

If a writ of error abates in Cam. Scacc. or is discontinued* 
there muft be a remittitur entered in B. R. for without fuch 
remittitur it cannot appear to the court of King's Bench, but 
that the writ of error is ft ill depending in the Exchequer- 
chamber. 

On a writ of error into the Exchequer-chamber, a fcire 
facias ad audiend. error es was awarded, returnable on the 
nth of May j and there being no fuch day of adjournment 
in Cam. Scacc. it was held to be a difcontinuance ; and that 
a writ of error quod coram vobis lies not in Cam. Scacc. which 
has its power by ftatute, and can only reverie or affirm 
the judgments of B. R. and remand to the King's Bench for 
execution ; and when the plaintiff in error there is npn- 
fuited, or the writ is difcoritinued, they have no more to do 
with it, for they have no record before them, but it're- 
oiains in the King's Bench. And though feveral precedents 
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Of Proceeding in Error from the King's Bench 
into the Exchequer-chamber. 

were produced where writs of error coram vobis 9 &c. were 
allowed, yet, as thofe pafled without debate, no regard was 
paid to them. Cro. Joe. 620. 

Error of a judgment in B. R. into Cam. Seacc. infancy af- 
figned, and appearance by attorney below 9 defendant in error 
pleaded in nulla oft erratum 9 and prayed the judgment to be 
affirmed. On argument, all the juftices and barons agreed, 
that error in faff could not be affigned, nor was it examinable 
in the Exchequer- chamber, and that in nullo eji erratum was 
in the nature of a demurrer to it, and that judgment ought 
to be affirmed ; upon which it was moved, that the plain- 
tiff in error might discontinue his writ, upon paymentof 
cofts, which was granted nifi 9 and afterwards made abso- 
lute: But afterwards, upon affidavit that the cofts were 
taxed, and had been demanded, and that the plaintiff in er- 
ror refufed to pay them, the rule for discontinuing the writ 
of error was difcharged. The caufe was again put into the 
paper, and the judgment affirmed. Roe v. Sir John Metre, 
bart. Com. Rep. 597. 

In trefpafs 300 /. damages were recovered, and error was 
brought on the judgment in Cam. Scacc. pending which, 
plaintiff brought an aftion of debt on the judgment; and 
by all the judges, except Keelynge 9 it well lies, for the re- 
cord itfelf is yet in the court, and the writ of error is a 
fuperfedeas only. 1 Lev. 153. 
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Of Proceeding in Error from the Court of 
Kings Bench in.lrehnd into the Kings Bench 
herel 

fp RROR of a judgment given in the ^King's Bench in Irfr 
**~* land,* lies into the Kings Bench here j for it lies not in 
the parliament there. RoL Rep. 17. per Coke. 

The writ if error iVobtained of the curfiter in the fame 
manner as other writs of error, directed .to the chief ju f- 
tice 'of the Kings Bench, in- Ireland, made returnable in 
B.R. 

Thfc chiij jujlice fend* only a tranfcript of the .record* and 
not the record itfelf, becaufe of the danger of the feas. 
Cra. Jac. 535, fcfc* 

'And when the ttanfcript te brought over, it mud be filed 
in the chief clerk's office, with Mr, Heherden, the feigner of 
the \orits. . ' ' 

If the plaintiff in error does not bring in the tranfcript in 
doe time, the defendant, upon a certificate that uhe> tran- 
fcript is not brought in, may apply to the cut fetor for a writ 
de exec&tiont judicii directed to the chief jujUa in Ireland,* 
whereupon execution may be had of* th^ judgment there. 

When the tranfcript is brought ove*^ and filed,' copies 
thereof are made out for both parties; 

' It js faid, that neither p.arty carj allfdge diminution of the 
record, 'and pra£ a certiorari. But lee Show. 714. contra. 
Ana* in Palm. 285. Banijler v. Kennedy, vy^iere it is /aid — If 
error be brought upot? a judgment in B: R.. in Ireland in a 
writ of faife judgment,, upon a judgment in the Thoulfel, 
(which is the court,' of t*he rriayor and aldecrrjen of Dublin) 
and it is^fligtied for*»error, that there was no plaint entered 
in the Thoulfrl^ and that the w.ords per quod afiio aarevit were 
omitted, in the declaration* .if the defendant alledges dimi- 
nution, yet he {hall Dot- have a certiorari to the chief juftice 
in Ireland* to certify the refidue of the record, &c. \ and 
that if any part of the record be not before him, thac 
he ftiould write, to the mayor and aldermen to certify it, 
and that he fliould certify it to -this court ; for, by the plea 
of in nulh eft •erratum in B.R. in Ireland, he hath admitted 
the record well certified J>y the mayor and aldermen'. And 
this court l\ath no authority to require the court of B. R. 
In Ireland to write to the mayor, £sV. And the judgment 
of B. R. in Ireland,' is on-ly here in queftion. And fuch 
writ heing iffued, ii fuperfedeas was granted to the whole, 
though it was prayed, that the fuperfedeas fhould be as. to the 
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Of Proceeding in Error from the Court of 
Kings Bent b in Ireland into the King* 4 Bend 
here. : • . 

htfertar court only ; but at another day it being feoved, 
'that there might be a certiorari as to' .{he words fer*qued 9 &c. 
h was granted. ' • • . 

In error from Ireland, if the plaintiff does not affign his 
errors, the way is : not to take out a j kiro facias adaudhndum 
; trrowi.zs is uftial % on forrits of error from C. 2?rf**tait to 
move for a common sule that the plaintiff fliould aftgn his 
errors, and .if you cannot find any* oqe concerned for him, 
fix it up in the office"; and if the plaintiff in error, or fome 

- one for him, does not appear and affign errors within the 
time fpecified lit the rule, an affidavit mifft be m&d* t Hereof ; 
and upon Tuch affidavit,', the court &k motion wilt, gjatft a 

' new rule, that, uplefs errors be aiTigned in four dayi lifter 
fixing a' new note* up* m the office, yoamay be at liberty to 
{\%n 2. fltffirjs. -9tra. 4.17* , .* 

. In error from Ireland no bail is' Vequiiite* for Ireland is 
•not mention**! in any -of the ftatute* requiring bail upon 
profecutfng writs of <?r*or. Which yide ants. 5 

* If the plaintiff afligns errfcfc, he muft move, for a riilc 
. for the defendant tojotn in error* after fervice of, a copy of 
which rule*,- the defendant has four days allowed to j<tfn in 
error. • ■ " / . ' * '* 

On the alignment of errors, there miift~be an affidavit 
• annexed', verifying the {ame. , \ •***'. . 

Paper-books .are made up and delivered by. the plaintiff 

- and defendant in error to die judges; and: the caufejs enter- 
ed for argument ii> lite maniler* a£ ii* c*rror from the Common 
Pleas to the Kirtg's Bench here* - ••" . r * ' 

. If the judgmeht is a^rm^d^the recopd.js tranfmttted to 
Ireland; and rhe court there *awar,ds' execution ~Cofts are 
given at the difcretion of the court. * Vide Carth. 460. 

Eje&ment in B. R. in Ireland; judgment for defendant, 
error brought in B. R. here, and the judgment was re- 
versed ; and judgment given, that f be plaintiff do recover bis 
ierm 9 &c. and refolved, that there fht>iihi t>e a writ ■dire&ed 
to the chief jufiice itr Ireland to reverfe the judgment there, 



» * Even in writs cf error From C, J. a *feire fdcias, &c. Is not 
now taken 'out, but the plaintiff is feryed with a rule to affign 
ertors. - 
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Of Proceeding in Error from, the Court of 
King 9 s Bench in Ireland into the King's Bench 
here, 

•rid commanding the court there to award execution* •&*• 
Car. 368. 

A judgment in Inland can be amended here upon a writ 
of error in B. R. Vide Burr* Rep. ^pt. 2157. 

A capias does not lie for cofts given here upon affirmance 
of a judgment given \n' Ireland. Ld, Raym. 427. 

The declaratory' aft*, 6 Geo. i« r. 5. winch declares the 
Subordinacy and dependency of the kingdom of Ireland 
on the king and parliament here, and that the Houfe 0/ 
Lerds there have not of right jurifdi&ion to judge of, affirm, 
or reverfe any judgment, fentence, or decree, given in any 
court there, is, at prtfent, a difagreeabte fubjed of con~ 
tention between the two kingdoms. The affmatiens 
formed in that country feem .determined to exa& from the , 
legislature, bere a formal repeal of this odious, unjuft, and 
impolitic aft, as they term .it. In all probability, therc*- 
&re, it. will be long before our parliament, to quiet the 
iqinds of the people, will relinquiffi their claim to theex*- 
amination of errors from the courts in Ir$Um$ to their own 
Houfe if Lordu * 
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Of Proceeding in Error returnable in Parlia* 

ment. 

TH E court of parliament is the fupreme court where 
anciently cauies of great confequence, as between the 
magnatis r*g*i 9 were heard and determined. Hence the lords 
is the dernier refort to which a writ of error lies ^ and 
therefore, if a writ of error be brought of a judgment in 
the King** Bench into the Exchequer- chamber* and there the 
judgment is reverfed, yet a writ of error lies of fuch judg- 
ment into parliament, and the lords may reverfe fuch fe- 
cond judgment. 

So, a writ of error lies into parliament upon a judgment 
given in B % R. upon a fuit originally commenced there, even 
in thofe a&ions mentioned In the flat. 27 Eliz. c. $. for 
that ftatute only gives the party an election in thofe aflioos 
to have the writ of error returnable tin the Exchequer- 
chamber. ' 

If the fuit is by original in B. &. in all cafes, a writ of 
error is returnable in parliament; for the ftatute of j£//z. 
only gives the party afn a&fgn to profecute error in the «£*- 
chequer-chamber in tjie fiven anions therein fpecified, if fuch 
anions were originally commenced in & R. 

The writ of error is obtained of the curfetor as in other 
cafes, and is made returnable, if the parliament is fitting, 
immediately \ or, if the parliament is prorogued, then ad 
proximum parliamtntum. 

If error is brought on a judgment in B. R. the chief jufltu 
conveys' the rollj with the tranfeript 9 to the Heufe of Lords y 
and leaving the tranfeript there, takes back the roll. 4 Inf. 
21. Dy. 375. a. i Rol. 753. 1. 20. ,€ro. J«fc. 341. 
Godb. 247. 

Note : Error does not lie from the court of Exchequer 
into the Houfe of Lords immediately, for the Exchequer- cham- 
btr interpofes. Salle. 511. 4//J/?. 21. 31 Ed. 3. 

When the tranfeript is brought in, a peer moves the houfe 
for a day to be given the plaintiff to ajlign his errors, 
which is accordingly ordered, and of which the plaintiff 
mult take notice; oiherwife, the tranfeript will be remitted. 
Upon the affignment of errors, the defendant joins iffue in 
nullo efi erratum y and thereupon another motion is made by 
a peer for their lordfliips to-app&int a day for hearing the 
errors. On the day appointed, both parties attend with 
their counfel^ but no more than two. counfel will be heard 
on each fide.' 

To 
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Of Proceeding in Error returnable in Parlia- 
ment. 

To regulate the proceedings in error returnable in parlia- 
ment, the lords have made feveral orders ; and firft, by Or- 
do Dam. Proc. die Ven. 13 Dec. 1661. 

Forafrauch as upon writs of error returnable in this high 
court of parliament, the parties therein often defire to delay 
juftice, rather than to come to the determination of the 
right of the caufe; <c It is therefore ordered, by the lords 
fpiritual and temporal in parliament afiembled, that the 
plaintiffs, in all fuch writs, after the fame and the records 
be brought in, (hall fpeedily repair to the clerk of the par- 
liament, and profecute the writs of error, and fatisfy the 
officers of this houfe their fee? juftly due unto them, by rea- 
fon of the profecution of the faid writs of error, and the 
proceedings thereupon ; and further, (hall affign their er- 
rors within eight days after the bringing in of fuch writs with 
the records ; and if the plaintiff makes default fo to do, then 
the faid clerk, if the defendant in fuch writs require it, 
fhall record, that the plaintiff hath not profecuted his writ 
of error ; and that the houfe do therefore award that fuch 
plaintiff (hail lofe his writ, and that the defendant (hall go 
without day, and that the record be remitted : and if any 
plaintiff, in any writ of error, (hall al ledge diminution, and 
pray a certiorari ', the clerk4hall enter an award thereof ac- 
cordingly, and the plaintiff may, before in nulh eft erratum 
pleaded, fue forth the writ of certiorari in ordinary courfe, 
without fpecial petition or motion to this houfe for the fame ; 
and if he (hall not profecute fuch writ, and procure it to be 
returned within ten days after his plea of diminution put into 
this houfey then, unlefs he (hall (hew fome good caufe to 
this houfe for the enlarging of the time for the return of 
fuch writ, he (hall lofe the benefit of the fame, and the de- 
fendant in the writ of error may proceed as if no fuch writ 
of certiorari were awarded/* 

And by Or do Dom. Pfocer. die Mortis* iqJprilis 1698. 

The houfe taking notice, that upon appeals and w/its of 
error, there have been of late feveral fcandalous and frivo- 
lous printed cafes delivered to the lords of this houfe ; for 
preventing whereof for the future, It is this day ordered* by 
the lords fpiritual and temporal, in parliament aflembled, 
that no perfon whatfoeyer do prefume to deliver any printed 
cafe or cafes to any lord of this houfe, unlefs fuch cafe or 
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Of Proceeding in Error returnable in Parlia- 
ment. 

cafes ft all be figned by one or more of the counfel, who 
attend at the hearing of the caufe in the courts below, or 
(hall be of counfel at the hearing in this boufe : and this 
order to be added to the roll of ftanding orders, and a$xed 
on the doors of this houfe, and the courts in Wejlminfter. 

And by Or do Dom. Procer. die Mercur. %% Dec. 1703. 

Upon confideration of the great inconveniencies ariflng 
by motions and petitions for putting off caufes after days 
haye been appointed for hearing thereof j It is ordered, by 
the lords fpiritual and temporal in parliament aflembled, 
that when a day (hall be appointed for the hearing any caufe, 
appeal, or writ of error, argued in this houfe, the fame 
fhall not be altered, but upon petition ; and that no peti- 
tion (hall in fuch cafe be received, unlefs two days notice 
thereof be given to the adverfe party, of which notice- oa£h (hall 
be made at the bar of this houfe ; and it is further ordered, 
that this order be added to the roll of {landing orders. 

And by Or do Dom. Procer. die Veneris^ 21 Feb. 17 17. 

Ordered, that in all cafes upon writs of error depending 
in this houfe, when diminution fhall be at any time alledged, 
a*id a certiorari prayed and awarded before in nullo eft erratum 
pleaded, the cleric of the parliaments fball, upon r.equefl: to 
him made, give a certificate that diminution is fo alledged, 
and a certiorari prayed and awarded thereupon. And it is 
further ordered, that this order be entered on .the roH of the 
ftanding orders of this houfe. 

And by Or do Dom. Prtcer. die Sabbatis, 2 Mart. 1J2J. 

Upon report from the committee df the whole houfe, 
appointed to take into confideration matters relating to the 
proceedings on appeals, ^nd .yrrits of error ; It is ordered, 
by the lords fpiritual and temporal, ifi parliament aflembled, 
that at the hearing of caufes for the future, pn£ of the coun- 
fel for the appellant fhall open jt he Gauje* then, the evi- 
dence 0^1 jheir fi4e fliall be read, which dojie, the othfer 
counfel for. the appellants may* make obfer vat ions on toe 
evidence; then* one of the counfel for tjie refpondents fhall 
be heard, and live evidence on .their We to. W read, after 
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ment. 

which the other counfel for the refpondents (hall be heanj 
and one counfel only for the appellants to reply. * 

If tbe parliament is diffolved, the writ of error is abated. 

A writ of error returnable in parliament, was di (con- 
tinued by the prorogation j another writ was brought tefied 
the la ft day of the feffion, viz. i March, returnable 19 AW. 
the day to which it was prorogued. The court refolved, 
that though the firft writ was not di (continued *by any a& 
of the party, yet the fecond writ fhould be no fuperfedeas* 
Vide 1 Vent. 31. 

A writ of error tefted 30 Nov. returnable in parliament 
the 30/A of April next, the day to which parliament was 
prorogued. Per Hale, The lords have lately declared, that 
prorogation does not determine a caufe depending in parlia- 
ment by writ of error ; but that comes not to this cafe, the 
writ not being returned. A writ of error returnable at the 
next parliament is not good j but other wife if they are fum- 
moned or prorogued to a day certain. A writ of error bore 
tefte io Nov. and returnable 1 Nov. next following, and the 
record was fent into the Exchequer- chamber, and a mittimus 
indorfed upon the roll here j and it was refolved, that exe- 
cution might be taken out, becaufe of the long return. 
2dly, That though there were a mittimus upon the roll, yet 
the record remained here until the return of the writ to all 
purpofcs. — In the opinion of the court, the writ of error was 
no fuperfedeas ; but they would make no rule^oecaufe nor ju- 
dicially before them ; but that the party might take out exe- 
cution if he thought fit ; and then if the other fide moved 
for a fuperfedeas, they would refolve the point. 1 Fent. 266. 
£ Lev. no. 

If a writ of error be brought in the Exchequer-chamber, and 
that being difcontinued, another is brought in parliament, 
this fecond writ is a fuperfedeas. But if a writ of error be 
brought in parliament, and that abates, and the plaintiff 
brings a fecond, this is no fuperfedeas, becaufe it is in the 
fame court. 1 Vent. ico. 

A writ of error does not determine by the prorogation of 
the parliament. 1" Lev. 93. 

Error of a judgment in B. R. for defendant into dom. Proc. 
and the judgment was reverfed, and the record was remitted 
into B. R. whereupon, the plaintiff' moved B R. for a new 
judgment. Per cur. "s\ new judgment cannot be £>iven here 

contrary 
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contrary to that which, is already given ; the fame court 
which reverfed muft give a new judgment. Philips and 
Bury, Cartb. 319. Ld. Raym. 9, 10. 

If judgment below was given for the defendant, upon 
demurrer y and the judgment be reverfed, whereupon a writ 
cf enquiry becomes neceffary, in fuch cafe, as the lords can- 
not award a writ of enquiry, the record is remitted to B. R. 
lor them to award the writ of enquiry, and upon return 
thereof, then to give final judgment. Vide ibid. 
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Of Proceeding in Error coram nobis, and Error 
coram vobis. 

IF a judgment in B. R. be erroneous in matter of faft 
only, and not in point of law, a writ of error coram no- 
bis refidend 9 may be brought in B. R. where the judgment 
was given, to reverfe that judgment ; for error in fad is not 
the error of the judges, and reverting it is not reverfing 
their own judgment. 

This writ of error is allowed in court by the fecondary, or 
it may be allowed in vacation by the fecondary. 

It is faid to be no fuperfedeas of execution without leave 
of the court. Vide Carth. 368, 9. 

The ftatutes requiring bail in error do not extend to this 
writ of error, > 

When the writ is allowed, and notice thereof given, the 
defendant in error fhould move for a rule to compel the 
plaintiff to affign errors; upon fervice of which he rouft 
immediately affign errors. Upon the affignment of error im 
fad, if the error in fad is affignable and well aifigned, the 
defendant may confefs it. Salt. 268. 

But a defendant can never confefs error in law. 

But if the error in fa<5t is not well affigned, the defendant 
may plead thereto, upon which the parties are at iffue in 
fad ; and that muft be tried by a jury. The record for 
trial is then made up the fame as in other cafes, and either 
party may carry it down ; and in fuch cafe, if the iffue is 
found for the plaintiff in error, he muft move to put the 
caufe in the paper for argument, and then upon producing 
the pojita the court will give judgment of reverfal. 

But if the error in fad affigned, is not affignable for er«- 
ror, then the defendant may join in nulla eft erratum* which 
is in nature of a demurrer, and the fame is argQed in court 
as in other cafes. 

Error coram vehls, and infancy affigned, a fcire facias ad 
aud'undum errores, and* fcire feci returned ; but defendant 
did not appear and join in error; on which plaintiff applied 
to know what to do. The court di reded him to put it in 
tfte paper, without taking out any rule to join in error ; 
and when it came on, the judgment was reverfed. Thatcher 
v. Stephenfon, Stra. 144. 

Error in C. B. infancy affigned. Doubt del* court, ahd 
feigned iffue, which was found for plaintiff in error, and 
the judgment was reverfed on return of the po/iea, upon 
motion, without argument in the paper, but within a day 
pr tiyo after. Ofborn v. Bqrrington^ Stra. 127. 

la 
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Of Proceeding in Error coram nobis y and Er- 
ror coram voiis. 

Iii F.N.B.21. It is fa id, that a judgment cannot the 
ftftie term it is given be reverftd in B. R. without a writ of 
4tr§r % though a judgment in the Common Pleas may : but 
there Teem* no foundation for this diftin&ion. Moor 186. 
ft. 33a. Yilv. 157. Pop. 18 1. For during the whole term 
in which any judicial ad is done, the record remains in the 
breaft of the judges of the court ; and therefore the roll is 
alterable duriiur the term, as they fhall >d'ue&. Bat whea 
tile tarn is paft, the roll is the record, and admits of no al- 
teration. Co. Lit. 260. *. 

When a record is removed upon error brought from C.B. 
or other inferior court into B. R. and the fame writ of error 
fe qoafced for any other fault than variance, error coram 
*•£/* lies in the fame court to which the secovd is removed. 
Co. Ent. 289. 1 Stra. 607. and m fuch cafe fuch writ of 
•error it the only writ that can be bad. Ibid. Ld. Rajm. 
I403. 

When errors are affigned, and afterwards that writ of 
error is difcon tinned, th& plaintiff"m error may have another 
"writ quod coram vobis r*fiden\ and upon this new writ may 
aiffign other errofs than^hofe he affigned before, either within 
or without the record, *rid is not bound to the fame errors. 

This writ of error cVram vobis recites the former wricof 
error, and rnuft recite ir accurately, for where fuch writ re- 
cited the former writ to be returnable coram nobis,, where it 
was before the king and the late queen, it was * qua&ed. 
Ld. Raym. 151. Garth. 370. Sed q. and vide .title Amend- 
ing Writs of Error, poft. 

This writ of error muft be entered upon the fame. roll 
with the fifft, that the court may fee all together. Crv. 
El. 155, 281. 

If a writ of error, quod coram vobis, is brought after abate- 
ment or difcontinuance of a writ of error quod coram nobis, no 
bail is requifite, beoaufe none was required in the writ of 
error coram nobis. 



* But that writ was quafhed for that' reafbn, becaufe the writ 
of error was brought to defeat a judgment ; and therefore it fhoold 
not have a favourable conftru&ion ; although in the fame cafe it 
was inMed, that according to a grammatical conftru&ion, the re- 
latives and verb being in the plural number, the claufe would 
extend to the queen as well as the king. - 
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Of Proceeding in Error coram nobis., and Error 
coram vobis. 

But if trrot coram vobis is brought upon difcontinuance^ 
&c. of a writ of error upon a judgment of C. B. or other 
inferior court, it feems new bail is requifite. Vide Carth* 
369. and Ld. Raym. 151. 

Such writ of -error coram voiis is allowed by the fieondary 
in court. Carih. 369. 

Such writ of error coram vobis, is not a fuperfideas of it- 
felf, therefore the plaintiff in error muft move the court for 
a fuperfedeas. I bid . 

Ir a writof error once good, abates by plea or death,* th£ 
inferior court cannot proceed; but the fuperior court artd 
party may have a new writ quod coram vobfa rtjidtt ; * but 
where the writ is ill, no new writ coram vobis can be had 5 
as where the writ was to remove a judgment quod fuit in 
curia noftra % where it was in the time of a predecejfor. Latch. 
198. 

Error coram vobis lies not after an affirmance of a judg- 
ment, except in cafe of error upon a fine in C. B. after af- 
firmance thereof in B. R. Salic. 337. although in this 'cafe 
of a * fine, the tranfeript is only tranfmitted into B. R* 
upon error brought. 

Error coram vobis does not lie in B. R. after error brought 
in Cam. Scacc. and judgment affirmed. fiecaufe, before 
the flat, of Eliz. B. R. could not examine its own errors 
in /aft, after an affirmance in parliament ; and the Exche- 
quer-chamber is now in the fame degree with regard to B. R. 
in thofe cafes within the ftatute, as the parliament was be- 
fore, and is now. Vide Stra. 690* 

Error coram vobis lies not in the Exchequer- chamber. 



* 
• If on error brought into B. R. of a fine in C. B. and the fame. 
is reverfed, a certiorari goes for the foot of the fine, and it is 
cancelled in B. R. If it is affirmed the tranfeript is remitted into 
C. B. becaufe B. R. has no chirograpJber, 

Vol. II. Z Of 
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Of Proceeding in Error faw $wm*. 

A Writ of error tarn in rtdditim ju&cii quam in adjudica* 
tuni txicuti$nis % is a writ of error brought by bail 
(whtv'Jkiri facias againft them, and award of execution 
thereon) or the judgment againft them, and the execution 
awarded thereupon; for they cannot have error of the 
principal judgment. Vide Cr*. Car. 481* 2 Lion. fox. 
Cr$. Car. 561. 

Nor can the bail join with the principal in error. Palm. 

This writ of error recites the judgment againft the prin- 
cipal, but ailed ges the error in the fecond judgment, and 
in the execution thereof to the damage of the bail. 

For error in fad the bail are relievable by audita querela* 
Xelv. 155, 

No bail is requifite upon fuch writ of error. 
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Of quafliing and amending Writs of Errdr, of 
Abatement, Difcontinuance, Summons, and 
Severance in Error, &c. 

A Writ oftrfor was not amendable at common law, nor by 
any of the ftatutes of amendments and jeofails, till 
the 5 Gto. i. €. 13. for all amendments are granted for the 
fupport of judgments; but, the principal defign of writs of 
error is to reverfe them. Ld. Raym. 71. 

But by the ftat. 5 Gto. 1. c« 13. it is cnaSed, <c That alt 
c< writs of error, wherein there {hall be any variance from 
c< the original record or other defect, may and (hall be 
<( amended and made agreeable to fuch record, by the re*- 
c< fpedive courts where fuch writ or writs of error fliall be 
<c made returnable, &f#r." 

No cofts are to be paid on any amendment of writs of 
error, purfuant to this ftatute; but if the writ of error be 
<juathed, the defendant in error {hall have tofts* Fitz- 
gib. 201. 

Error of a judgment in C B. in an adion there by a 
Jemt folc. To the fcirt facias quart txtcutio. non y the plain- 
tiff in error pleaded in abatement, that the defendant in 
error was married fmce the judgment, and before the if- 
fuing of the fcirt facias ; on which defendants in error moved 
to quafli their own/«. fa. and the other fide inilfted upon 
cofts. Per cur. It is the fame in a fcirt facias as in an adion* 
where you plead in abatement, and plaintiff's writ is abated, 
he pays no cofts. Had there been no plea in abatement, 
and the party had moved to quafli his own writ, we fhould 
have made him pay cofts. The writ was quafhed without 
cofts. Pocklington v. Peck> Stra. 638. 

A writ of error was returnable before any judgment 
given, and on confideration it was held to be fuch a fault 
as is not amendable by the 5 Geo, 1. Stra. 807. 

There was a variance between the writ of error and thg 
record; and as it ftood in the paper the court obferved it ; 
. but neither party would move to amend it, for fear of 
paying cofts. Upon which the* court faid the ftat. 5 Geo, i. 
*. 13. would warrant their amending it, which they did 
without cofts. Gardner v. Mer ratty Stra, 902* Ld. Raym. 

J587. 

A writ of error cannot be quaflied till the tranfeript is 

. returned and filed. Ld. Raym, 32$ 

A writ of error was quafhed becaufe all the proper par* 

ties were not plaintiffs. Ld. Raym, 71. 
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Of quartring and amending Writs of Error, of 
Abatement, Difcontinuancc, Summons, and 
Severance in Error, &c. 

A writ of error tarn quam may be qu*(hed as to one judg- 
ment, and ftand good as to another, if it fhould be brought 
for error in the principal judgment, as well as for error in 
adjudicative executants, which is wrong. Ld. Raym. 328. 

Judgment was againft A. and B. executors ; a fart fieri 
inquiry was awarded, to which a devajlavit againft A. was 
returned ; and upon that devajlavit judgment was given 
againft A* upon which judgment A. fued a writ of error 
without naming his co-executor to reverfe the principal 
judgment, and alfo the judgment upon the devajlavit againft 
htmfelf ; and becaufe he alone could not fue error upon the 
principal judgment; the writ of error Was quafhed as to 
that, and flood good as to the other part. Ibid. 

A writ of error of a judgment on a recognizance was 
quafhed, becaufe it was in adjudication executions judidi. 
Ld. Raym, 553. for it ought to have been in adjudication* <x- 
etutionis fuper recogniiienem. 

So quafhed for variance in the ftile of the court* Ld. 
Raym. 704. 

If one brings error without the other, who ought to join 
with him, though the writ {hall be quafhed, yet the record 
fhall be removed by it. Ld. Raym. 1403. 

Cofts upon quafhing writs of error are to be given in all 
Cafes. Stra. 606. 

The court will not quaft a writ of 'error on motion, 
though it appears to be brought twenty-nine years after the 
judgment, and the ftatute reftrains the party to twenty years* 
becaufe if they did, it would deprive the plaintiff in error of 
the benefit of replying to the exceptions in the ftatute. 
Higgs v. Evans, Stra. 837. 

Several judgments were againft three executors, two of 
whom only joined in bringing error, and bad. x Wilf. 88. 

No perfon can bring error to reverfe a judgment, who 
was not a party or privy to the record, or who was not in- 
jured by the judgment, and therefore to receive advantage 
by the reverfal. Rol. Abr. 747. Dy. 90. Vide Bac. Air, 

2 VOL 195. 

So error does not lie againft any but him who was party 
or privy to the firft judgment, his heirs, executors or ad- 
ministrators. Rel. Abr. 747. 9 H. 6. 46, fsfc. 

If a writ of error abates by the ad of the party, execu- 
tion lhall go. Stra. 1015. as where a writ of error brought 

by 



ff)f €trp|. 341 
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Abatement, Difcontinuance, Summons, and 
Severance in Error, &c. 

by a feme fits abated by her marriage, and then (he and 
her huftund brought a fecond writ ; the court gave leave to 
Cake out execution, it being a delay by the ad of the plain- 
tiff in error. 

If there are feveral plaintiffs in one writ of error, the 
death of one abates the writ of error, becaufe there cannot 
be any judgment according to the writ ; but if there are 
feveral defendants in error, and one dies, it is otherwife, 
for they are not named in the writ. Ld. Raym. 244. 

A writ of error does not abate by the death of the defend- 
ant in error. Ld. Raym. 439. Salk. 264. but other wife if 
the plaintiff die. Sir H. Tbynns v. Corie, 1 Vint. 34. A fcire 
facias ad aud. errors* went againft the executor, when the 
defendant in error died. 

If the plaintiff in error dies before errors affigned, the 
jprtt abates, and the defendant in error may fue out a fcirt 
facias to revive the judgment againft his executor, &c. But 
if he die after errors affigned, and a joinder in error, it does 
not abate the writ, and the defendant in error may proceed 
to get the judgment affirmed, but muft then revive it againft 
«he executor, &fr. of the plaintiff in error. 

So a writ of error does not abate by the death of the de- 
fendant in error after in nulls eft stratum pleaded. Ld, 
Mfym. 1295. 

After the record removed into B. R. by writ of error, 
defendant died, and plaintiff moved C. B. for leave to fue 
out a fci. fa. againft defendant's executors. Per cur. The 
record being removed out of this court, the motion is im- 
proper. Barnes 206. 

Entry of dijei/ee y pending a writ of error, abates it* Ld. 
Raym. 476. 

Am abateable writ is abated as to a ftranger. Ibid. 

Where a writ of error abates by motion, the court muft 
be moved to take out execution 5 but otherwife if for va- 
riance. Salk. 264, 5. But now if .the writ varies from the 
record, &c. it is amendable by 5 Geo. 1. c. 13. 

If a writ of error abates or difcontinues by the ad and 

default of the party, a fecond writ (hall be no fuperfedeas. 

Ket. 658. As if a plaintiff in error be nonfuit, he (hall 

oot have a writ of error again. Salk, 263. pi* 4. Ld. Raym. 
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Severance in Error, &c. 

gr. 5 Mod. 228. Com. 3^3. 12 Mod. 105. Cmz£. 19. 
5. P. 

But if a writ of error abates by the aft of God, or the 
law, a fecond writ of error will be a fuperfedeas. As where 
a writ of error abated by the death of the lord chief juftice 
Fofter* and a fecond writ of error was fued out and allowed, 
and it was held a fuperfedeas. Keb. 658, 686.— 

So a fecond writ is a fuperfedeas uppn abatement of the 
firft writ of error by death. 

Three join in bringing a writ of error, the defendant 
pleads outlawry in abatement as to one, of them; but the 
court held this no good plea, becaufe they are all compella- 
ble to join* Palm. 251. 

Where two join in a writ of error, and one will not affign 
errors, the court will give the other time to fummon and 
fever. Stra. 783. • 

For if judgment is given againft two, both ought to join- 
in error— but if one dies after judgment, error may be 
brought by the furvivor without the executor of the other. 
Stra. 234. 

If one plaintiff affign s errors, he tmtft do it in the name 
of all, except where the others are fevered. Mod. Caf. 40. 

If after a writ of error brought by two* and to zfcire facias 
cuare executionem non one only appears, fummons and Sever- 
ance lies. Yelv. 4. 

J. fued B. in the Common Pleas in Inland* and recovered 
— A* died, and his executors took out zfcire facias quart ex. 
non* to which B. pleaded payment, and found againft him, 
with bd. damages; and the judgment was, that they fliould 
have execution of the debt and damages afore fa id, and alfo 
their cojls and expentes* l&c. and for cojls de incrematio*——R. 
brought error in B. R. in Ireland* and only one of the 
executors appeared to the writ, who alont fued out the 
fcire facias quare ex. non in B. R. there \ and yet, that court 
affirmed the judgment of C. B. for both, and adjudged, that 
both ihould recover.— On which B. brought error into 
j5. R. here, and though — 1. Obje&ion was taken that the 
court below had given damages for the hon- payment, 
whereas damages cannot be given in a Jit. fa. And 2. 
That the fc\. fa. in B. R. in Ireland was prayed by one 
executor o?ily> though the writ of error was. brought againft 

tw% 



©f Cceo$< 344^ 

Of quaflbing and amending Writs of Error, of 
Abatement, Difcontinuancc, Summons, and 
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1wp> and no fuggeftioir that either is dead ; yet B. R. in 
England affirmed the judgment. And as to the firft objection 
they faid, " that the being damnified and put to cofts to 
the amount of 6 i was only meant as a foundation for the 
cofts de increment* ; and the judgment is, that the plaintiffs 
fhall recover 17/. 14 s. 8d. for their cofts and expences, 
tsfc. To the fecond obje&ion, The feu fa. quart ^ &V. 
is only a procefs to bring the plaintiff* in error in to affign 
errors, and as he came in and affigned errors, he waved any 
objection, and admitted the one executor to be fufficient to 
call upon him to affign errors ; and from this we are to 
prefume, that the other executor is dead: And though a 
writ of error by one alone, upon a judgment againft two, is 
not good, it is upon account of the inconvenience that would 
arife from a perpetual delay of execution, If everj defendant 
night bring a writ of error by himfelf; but that reafon does 
not not hold in this cafe, where the executors are defend" 
ants in error, and not plaintiffs* Knox v. Coftello. Burr, 

4 P*- *7 8 9- 

In an action for dander, verdtd was for the plaintiff as 

to one fet. of words, and for defendant as tq the other. 

And on error from C. B, into B. R. the errors affigned 

were, that there ought to have been a judgment for*defend~ 

ant as to the words of which he was acquitted, that he 

might be able hereafter to plead acquittal in bar of. another 

a&ion; and that the plaintiff fhould have been amerced pra 

falfo clamor* as to fo much. The court of B. R. thought 

the iudgment infupportable, but allowed the defendant in 

error to move the court of C. B m for leave to amend the 

record by the verdid, which was granted on a rule to (hew 

caufe; and then B. R* amended the record which had been 

fent . there, and affirmed the judgment. Smith v. Fuller. 

Stra. 786. i 

After error in Cam. Scacc. from B. R. the tranfeript was 

brought back and amended in B. R. by the original record 

there; and it was held necefTary to n*alce the amendment 

in B. R. becaufe this differs from the cafe of a writ of error 

from C. B. into B. R. for C. B. fends up the very record, 

whereas B. R. only fends the tranfeript. Rutter v. Redjione. 

Jtfrb.837. 

Z 4 Plaintiff's 



344 fO( €ttO>l* 

Of qoafhing and amending Writs of Error, of 
Abatement, Discontinuance, Summons, and 
Sererance in Error, &c. 

Plaintiff's attorney, after a writ of error brought artfully, 
delayed £gning the final judgment till the writ of error was 
fpent, and then brought an adion of debt upon the judg- 
ment. The court ordered proceedings in the adion upon 
the judgment to be ftayed, and a new writ of error to be 
brought at plaintiff's attorney's expence. Jrdm v. Lamky. 
Berwes 250. 

After error brought on a judgment againft an executor it 
hvis prspriisy and in muIU tft erratum pleaded, and on argu- 
ment thereon in Cam Scacc. it was moved in B. R. to amend 
the judgment by making it it hmis uftahris fi^ &c. tt ie bt* 
n's prspriisji msn y ffc. And the amendment was granted 
contrary to 1 Ld. R*ym. 182, $ttort T. Coffin Exvr. Bm % 
4 ft. 2730. 
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jW jFatfe 3Ju&sment 

A Writ of /*#/ judgment lie* where an erroneous judg# 
meat is given mi any court not *>f record, in* which 
the fukors are judges. F. N. B. 18. *.—*-* 

If there are no fuitors by whom the plaint m*y be certi- 
fied, there (hall not be falfe judgment, as in a copyhold court, 
in which, upon an erroneous proceeding, the copyholder 
jnuft fue to the lord by petition. F. N. B. 18. H. 

A writ of falfe judgment upon a judgment in the (he riff's 
court, is in the nature of a recorder*. F.N.B. 18. A. B. 

And upon a judgment in another court, not of record, 
it is in the nature of an accedes ad curiam. Ibid. 

A writ of falfe judgment may be fued by any one againft 
whom judgment is given j his heir, executor, or admini- 
ftrator. 

Or by any one who has damages, though the other de- 
fendants do not join as they ought to do, in error, ft. Mod. 

A writ of falfe judgment iffues as a writ of error out of 
Chancery y upon application to the proper cur fit or. 

Upon the return of the writ and the whole record certi- 
fied, and not before, the plaintiff (hall affign his errors, 
F.N.B.iS.I. 

And he may have * fcire facias adaudiendum err ores , as in 
error. F. N. B. 18. F. G. Or now he may ferve a rule 
as in cafes of error. 

Or, if the. defendant has day by the roll, the plaintiff 
may affign errors without a fcire facias againft him. 

The writ of falfe judgment ought, to be ferved in court, 
6 Hen. 7. 16. a. 

And being fenced, (hall be zfuperfodeas to all proceedings 
below. 6 Hen. 7. 15. b. 

Upon two fci. fa. ad and. erf ores awarded, and nihih re* 
turned, or fcire feci and default made, the judgment (hall 
be teverfed. 

If a writ of falfe judgment abates, or the plaintiff therein 
is nonfuited, .the defendant (hall have a fcire faciqs quare /*> 
ecutionem non. F-N. B. 18. G. 

If upon falfe judgment brought, which ought to be 
ferved in court, and the lord refufes to .hold his court, a, 
dijlringas tenere curiap goes againft him. 6 Hen. 7. 16. a. 

When the parties are once in court, the fubfequent 
proceedings in falfe judgment are the fame as in error* 

■ A writ 



5& Of f&t 3uHgmettt 

A writ of faUe jndgment was delivered to the under- 
Aerify Wt m «MKf was tendered or paid for the return ; 
for want whereof, the Aeriff took no notice of it and ex- 
ecuted a writ dt amaium jm£m. Upon hearing council 
on both Met, the AeriJTs proceeding was now held to be 
segnlar. Ar or. The defendant if he think fit, may pro- 
on his writ -of faUe judgment* Gok v. Huitr, 

«99* 
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£>f habeas Corpus. 

AN Habeas corpus is a writ for bringing the body of him 
who is imprifoned, before the court, cum caufa deten* 
titmsy and is the proper remedy wherever a perfon is re- 
trained of his liberty by being confined in a common gaol ; 
4>r by a private perfon, whether it be for a criminal or a 
civil caufe, to have his body and caufe removed to fome 
iuperior jurifdi&ion, which hath authority to examine the 
legality of fuch commitment; and on the return thereof, 
either bail, difcharge, or remand the prifoner. Vaugh. 

Of this writ of Habeas corpus there are various forts, 
viz. The habeas corpus fubjiciendum> which iflues in criminat 
cafes. 

Alfo, At habeas corpus ad deliberandum et recipiendum > an* 
other writ ifluing in criminal cafes to- remove a perfon to 
the proper place, where he committed an* offence, to be 
tried, 

Alfo, the habeas corpus ad refpondendum which iflues where 
one has a caufe of adion againft a perfon (already confined 
for a caufe of action accruing witnui' an inferior jurisdic- 
tion) to .charge him with this new aftion in a fuperior 
court* 

Alfo, the habeas corpus ad fatisfaciendum> which iflues after 
^judgment. 

But the writ of habeas corpus^df which it will be necef- 
jfary to treat here, is that of habeas corpus ad faciendum et 
recipiendum^ which iflues only in civil cafes, and lies Where a 
perfon is fued and in gaol, in fome inferior jurifdidtion, 
and is willing to have the caufe determined in fome fupe- 
rior court, which hath jurifdidion 'of the matter. This 
Writ is ulually called an habeas corpus cum cau[a y and \% 
grantable at all times of common right, whether, in term or 
vacation, without any motion in court; and upon the de- 
livery thereof to the officer or court below, it inftantly fu- 
perfedes all the proceedings tht^ein. 

But an habeas corpus^ where % party is. committed for a 
tripie, ought to be on motion, i Lev. I. 
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Of the Habeas Corpus ad faciendum et recipient 

dum. 

THE court of Common Pleat \ as well as the King's Batch, 
has a general jurifdidtion to grant writs of habeas cor" 
pa$ In all cafes whatfoever ; bat if, upon the return of fuch 
writ to the court of Common Pleas, it appears that the body 
Was in cuftody for any criminal matter, that court cannct 
take cognisance of it. See Wood's cafe. 3 Wilf. 

The writ of habeas corpus is eng rolled on a five {hilling 

(lamped piece of parchment, which is made out upon a 

. note given to the office, and in B. R. is figned by the 

fjgner of the writs; in C. B. by the prothonotary, who takes 

fees to the amount of fix or feveti (hillings. 

In foing out the writ^ care nuift be taken to ftate the 
(tile of the court, or perfon to whom it is to be delivered, 
With accuracy. 

The liberty .which every defendant had, agarnft whom 
f n a&ion was commenced in an inferior court, of removing 
h into a fuperior court at Wejlminjler to be determined, 
Was formerly very much abufed; as it was ufual for a de- 
fendant to fue out a writ of habeas corpus cum caufi, and 
keep the fame in his pocket, till iffue was joined, the jury 
fworn, and the plaintiff below had aftually given his evi- 
dence, and then to produce the writ, and fufpend all further 
proceedings j by Which piece of knavery, the defendant, 
from a knowledge of the evidence produced by the plain- 
tiff, had an opportunity of. making a better defence here- 
after, when the caufe came to be tried* But to prevent 
thi* abufe for the future, by the 43 of £liz. c. 5. it isen- 
a&ed, * 4 That no writ of habeas corpus,* or other writ fued 
'•• forth by any perfon whatfoever, out of any of her ma- 
u jefty's courts of record at Wejlminfler, to remove any ac- 
M tibnj fuit, plaint, or caufe depending in any inferior 
M court, having jiirifdiaion thereof, fhall be> received or 
u allowed by the judges or officers of fuch court wherein 
*** or to whom fuch writs (hall be delivered, (but they may 
M proceed therein, as if no. fuch Writ were fued forth orde- 
" iivered) except, that fhefaid writ or writs be delivered 
ic to fuch judges or officers >of the faid court, before that 
lf the jury wfiich is to try the caufe in queftion, and the 
** party that fued forth the faid writ, or for whofe benefit 
*' it was fued. forth, have* appeared, and one of the faid 
" jury fworn to try the faid caufe/' 

And 
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Of the Habeas Corpus ad faciendum et recipient 

dum* . 

And by die 21 Jac. 1. *. 23. /. 2. it is ena&ed, " That 
<c no writs of habeas corpus* certiorari) or other writ fued 
** forth to remove any adion or fuit commenced in any 
* 4 inferior court, having jurifdi&ion thereof, (hall be aU 
cc lowed by the Reward, judges or officers thereof, un- 
cc lefs delivered before ijfui or demurrer joined in the faid 
*« caufe fo depending, fo as the faid iffuc or demurrer be 
cc not joined within fix weeks next after the arreft or appear* 
€S ance of the defendant to fuch adion or fuit." 

And by fe&. 3. " If any fuch a&ion or fuit fo at afore* 
*' faid commenced in fuch inferior court be removed by 
cc any writ or procefs, and afterwards remanded back by 
<€ writ t>i procedendo or other writ, that then the faid a&ion 
s< or fuit (hall never afterwards be removed or flayed befor* 
" judgment, by any writ out of any court whatfoever," 

And byfefi. 4. it is ena&ed, u That if in any a&ion or 
" fuit, not concerning any freehold or inheritances or title 
* c of lands, leafe or rent, be oommenced or depending in 
€c fuch inferior court of record, it (hall appear or be laid 
" in the declaration, that the debt, damages, or thing* 
cc demanded, do not exceed 5 /. then fuch a&ion or fuit 
'* (hall not be flayed by any writ whatfoever, other than 
c * writ of error or attaint." , 

And by the feci. 6. it is provided, that this aft (hall ex* 
<c tend only to fucb inferior courts of record, and for fo 
*' long time only, as there is of (hall be em utter barrifter of 
" three years ponding at tho bar of the four isms of court f 
" 'fteward or under-fteward, town-clerk, judge, or recorder 
" of fuch inferior court, or affiftant to the judge or judges 
" of the fame, as (hall not be an utter barrifter of that 
<c flanding, and there prefent, and not of counfel in any 
" a&ion or fuit there depending.". 

After this ftatute was made, an expedient was hit upon 
by feme knavi(h defendants to render the fourth clauft there- 
of ineffectual; which was, by fetting up a ii&itious adion 
againft themfelves, (when the fuit below was under 5/.) 
for a pretended demand of 5 /. or upwards, and then bring 
an habeas corpus thereon, which writ removed all caufes 
againft them in that court; and thereby, notwithstanding 
this claufe, the fmaller adion under 5 /. was removed into 
the fuperior court, to the prejudice of many poor plaintiffs, 
who, for want of ability and means to carry on a fuic in 
4k ■ the 
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Of the Habeas Corpus ad faciendum et ricipiert* 

dumx 

the fuperior court, was bbliged ofteii to defift from profe« 
-tuting their fuits, and thereby fubmit to the lofs of their 
demands. 

But by 12 Goo. j. c. 29. /. 3. to prevent fuch prafiice 
in future it is enaded, " That the judges of fuch inferi- 
•' or courts of record, as are defcribed in the ftatute of 
* c Ja. 1. may proceed in fuch actions commenced as are 
41 therein fpecified, which appear or are laid not to exceed 

. " the fum of five pounds* although there may be other ac- 
4C tions againft fuch defendant, wherein the plaintiff's de- 
• c mands may exceed the fum of 5 /• 

The ftatute of 12 Geo. 1. ^29. empowers the plaintiff, 
upon an affidavit made and filed that his caufe of adion 
amounts to ten pounds or upwards, to arreft the defendant 
by procefs out of the fuperior courts— And where the caufe 
Of adion amounts to forty fallings or Upwards, within the 
jurifdidion of inferior courts, to arreft the defendant by 
procefs out of fuch inferior courts. Which laft part being 
found very inconvenient, and prejudicial to the lower clafs 
of people, by putting it in the power of any one to whom 
Ihey were indebted in forty (hillings, within the jurifdidion 
of the Marjhalfea or other inferior court, to arreft their 
bodies, and imprifon and withhold them from their families 
and work, the fiat. 19 Geo. 3. c. 70. extends the former 
part of the 12 Geo. 1. c. 29. to inferior courts; fo that 
neither in the fuperior nor inferior courts, can any one now 
be arrefied or held to fpecitl bail* unlefs by procefs founded 
on an affidavit duly made and filed in the court, that the 
caufe of adion amounts to ten pounds or upwards— But to 
prevent inconveniencies and delay to plaintiffs profecuting 
for fmall debts in ftich inferior courts, by the fame ftatute, 
£9(7*0.3. c. 70. it is further enafied, " That no caufe, 
" Where the caufe of a£Hon fhall not amount to the fum of 
" 10 /. or upwards, (hall be removed or removeable into any 
" fuperior court by any writ of habeas corpus* or otherwife, 
u unlefs the defendant who (hall be defirous of removing 
" fuch caufe, (hall enter into a recognizance with two 
<( fureties in double the fum laid in the court from which 

: <c it is to be removed for payment of the debt and cofts, in 
41 cafe judgment (hall pafs againft him." 
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Of the Habeas Corpus ad faciendum et recipient 
dum % when grantable, and to what Places. 

BY Reg. Mich, 1654, fit?. 7. A writ of habeas corpus to 
remove the body of a prifoner directed to the fherifft 
of London or Middleftx, the judges of the Marjhalfea court f 
or inferior courts within five miles of London, may be 
granted in vacation or term time, returnable immediately % 
but if the habeas corpus be dire&ed to any other fheriff or 
court farther diftant, it muft be returnable at a day certain 
in court, unlefs it be to deliver over a prifoner in difcharge 
of his bail. Prax. U. B. i. 

But notwithstanding the above rule in both courts, it 
was held in B. R. in the cafe of Dodor Bettsfwortb v. Bill* 
Burr. +pt. 1875. TJiat fuch writ of babes corpus ad facing 
dum it recipiendum, direded to a gaoler, tic. of an out 
county, may be returnable before a judge, and immediate* as 
well as on a day certain in term. And it was there faid, 
that the above rule, Mich. 1654. was fallen long fince in* 
to diflufe. 

The writ of babtas corpus being a prerogative writ, lies by 
the common law to any part or the king's dominions, for 
be ought to have an account why any of his fubjeds are 
imprifoned. 1 Rol. Air. 69. Cr$. Jac. 543. It lies to 
Jerfey and Guernfey. Vent. 347. Sid. 386. — To Berwick 
and to counties palatini. Latch. 160. 3 Keb. 279. And to 
the marjbes of Walts, as it does to all other courts which 
derive their authority from the king, as all the courts exer- 
cifing jurifdi&ion within his dominions do ; and that it be- 
ing a pserogative writ, does not come within the rule brevia 
domini regis non currunt, &c. for that muft be underftood of 
writs between party and party. 2 Rol. Abr. 69. Wetberky 
V. WetherUy. 

But an habeas corpus ad faciendum it ncipendum does not 
lie to the cinque ports, at the fuit of a fubje&. Vide Bat. 
Abr. and authorities there cited. 3 Vol. 4. 
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The Form of the Writ of Habeas Corpus ad 
faciendum et recipiendum. 

**T* H E form of the writ of habeas corpus cum caufa, kc* 

GEORGE the third, &c. To the [defcribe the 
fheriff, judge, or fteward of the court to which it 
is directed properly} greeting. We command 
you, that you have the body of C. D. detained in 
our prifon under your cuftody, as it is faid, by 
whatfoever name he may be called, in the fame, 
together with the day and the caufe of the taking 
and detaining the faid C. D. before our right trvjlj 
and well beloved JFilliam earl of Mansfield, out chief 
juftice, affigned to hold pleas injur court be/on us, [or 
if in C. B. before Sir William De Grey, knight, $ur 
chief jujiice of the Bench] at his chambers, fituate in 
Serjeant 9 s Im, in Chancery- Lane, [or if to be re- 
turnable in term, make it returnable at a day cer- 
tain in term] immediately after the receipt of this 
our writ, to do and receive all and Angular thofe 
things which our faid chief juftice fhall then and 
there coniider or him in this behalf, and have 
there this writ, Witnefs, &c* ■ ■ ■ » 

If the writ be returnable before the chief juftice, any 
other judge of the court may commit the defendant to the 
prifon of the court. 

Befides the fees paid upon fuing out the writ and fealing 
the fame, fees are paid in the inferior court to the fheriff, 
or judge thereof, for the allowance of the writ, .for the re- 
turn thereof, for the number of caufes there .happen to be 
againft the defendant in fuch inferior court, &c. Alfo fees 
paid upon the warrant to the bailiff to bring hint up, and 
to the gaoler to deliver him, befides the fees paid at the 
judge's chambers ; or if it is returnable in court, to the fc- 
condary, crier, tipftaff, &c. to the amount fometimesof 
three or four pounds. 
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Of the Habeas Corpus ad faciendum et recipient 
• +duin, and herein of returning the Writ, &c. . 

TH E writ of habeas corpus ', immediately upon being 
ferved, fufpends the power of the inferior court; and 
if they proceed afterwards, the proceedings are void, and 
coram non judice. i Salic. 352. Cro. Car. 261. 2 Jones 
109. 2 Mod. 195. 

A habeas corpus to the town court of Nottingham^ was de- 
livered to the proper officer in open court, to remove a 
plaint from that court before trial, yet Ae court -below 
went on to the trial ; and defendant moved for an attach* 
ment againft the (herifF for proceeding to trial after habeas 
corpus delivered, and rule made . to (hew caufe. On 
(hewing caufe it appeared, that the iflue was joined 27th. 
of Aprils and the habeas corpus was not delivered till May % 
fo the court below was warranted to proceed [vide 21 
yae. 1. ante]. And the rule was di (charged. Barnes 221. 

The record itfclf is not removed by habeas corpus as it is 
by certiorari, but remains below j and the return is only a 
hiftory of the proceedings. 

The writ muft be returned by the fame perfon to whom 
it is directed ; and where the writ was awarded to a (he- 
riff, who before the return left his office, and a new (herifF 
was made who returned languidus^ the courj held the return 
not good ; but it ought to be returned by the two (herifFs ;» 
by the old (herifF that he had the body, and had -delivered 
it to the new (herifF; and then the new (herifF might have 
returned languidus. Peck v. Crefiett. PaG 26 Car. 2. 

The writ muft be returned, other wife an alias and pluries 
goes ; and after that, an attachment. 

A* defendant being in cuftody of the (herifF of Brijloly 
brought his habeas corpus to be removed to the Fleet; and 
•tendered it to the (herifFs, with feven .guineas, (exceeding 
I s. per mile), which the (herifFs rcfufed to accept, infifting ' 
on 10/. On which the defendant moved for an attachment 
againft the (heriffs \ which, on. (hewing caufe was made, 
.abfolute. Barnes J77. 

It was held, that a (herifF upon an habeas corpus is not 
bound* to bring up'jhe prifoner, unlefs reafonable charge's 
be'tendered him. Co x y # DowL HiL 20 is* 316V. 2. " . 

But in. Hopman»v\ Barber, Stra. 814. It. was held firrce,« 
that an officer muft obey the writ of habeas corpus^ though 
the "party reiufes to gay him his fees, for he has a remedy 
for them. . 

Vol. II. • . • A' a. But; . 
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Of the Habeas Corpus ad faciendum et recipient 
dum, and herein of returning the Writ, &c*> 

But then the court will not, upon his being brought up, 
order him to be turned over to the prifon of the court, till 
the officer is fatiified his charges for bringing him up. 
Vide Stra. 308. 

An habeas corpus cum caufd went to the portreeve of Yeovil 
in Somerfetjhire, who returned, that before the coming of the 
writ the party was bailed ; and the plaintiff's counfel moved 
for a better return ; and it was ruled that he fhould make a 
better return ; for though the body be bailed, he ought to 
leturn the caufe— and the body cannot be bailed after the 
writ received. Salmon v. Slade, Hit. 25, 26 Car. 2. 

An habeas corpus went to the ftannary court, to which an 
inefficient return was made, and therefore di fall owed. Et 
per cur. The warden of the ftannaries muft be amerced, 
and you may go to the coroners and get it affeered, and 
Htreat it ; and an alias habeas corpus muft go for the ineffi- 
ciency of the return to the fir ft, and upon that the body and 
caufe muft be removed up ; if another excufe be returned, 
we will grant an attachment. Salle. 350. pi. 8. 

Where an habeas corpus is directed to an inferior court, 
and the ftewajd has liberty to proceed by the 21 Jac. 1. c. 23. 
yet the writ muft be returned with the fpecial matter, or 
the perfon to whom it is di reded will be in contempt. 
Cartb. 69. 

An habeas corpus was fued to remove a caufe out of London \ 
the plaintiff prayed a, procedendo , becaufe the a&ion was for 
calling the plaintiff where, which is not adlionable elfe- 
where. — The defendant's counfel alledged, that neither of 
the parties lived in London, nor were the words fpoken there. 
And per Hale, ch. juft. If the words were not fpoken there, 
the plaintiff fhall not have a procedendo, for the words may 
be made adtionable every where, by laying them in London. 
a Roll. Abr. 69. 

In a like adtion in London, before declaration, an habeas 
corpus was brought to rempve it into B. R. to which the fhe- 
, riffs returned generally, that at fuch a court came the plain- 
tiff and levied his certain plaint againfl the defendant in a plea of 
trefpafs on the cafe, to the damage of 500 1. whereupon ijfue was 
joined, which remains Jlill undetermined, &c. And upon the 
return a procedendo was prayed, upon a fuggeftion, that the 
a&ion was commenced for calling plaintiff whore, which is 
adlionable in London, and not eliewhere; therefore if * pro- 
cedendo 
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cedendo {hould be denied, plaintiff would lofe her a&ion, 
and by this means all fucb anions would be loft ; and an 
affidavit was produced, in which plaintiff* depofed, that 
the only caufe of action was ut fupra. Per Holt. It does 
not appear by this return, what was the caufe of ac- 
tion. The declaration itfelf ought to be returned upon 
the habeas corpus^ and then the court would fee what the 
caufe of action was. And if the writ was delivered be- 
fore the plaintiff had declared, yet he ought immediately to 
have entered his declaration, that it might be returned upon 
the writ. For all the proceedings in this cafe of a cujlom 
ought to be returned, as well as in an action upon a bye- 
law. Afterwards the return was amended, and then the 
court granted a procedendo. Watfon v. Clerke, Carth. 75. 

On an habeas corpus to the (henffs of London, they 
returned an a&ion on a bye-law, with a penalty j and 
then it was moved to have the return filed. Per Holt. 
If a record is once filed here, it can never after be 
remanded, either in the term it is filed, or any other. — - 
2.d. The record itfelf is never removed by hab. corp. the re- 
turn is only an account of the proceedings; and when it is 
removed the plaintiff muft declare de novo againft the de- 
fendant in cujlodia marefchalli, He. $d. The hab. corp. im- 
mediately fufpends the power of the court below. 4/A. The 
return in this cafe may be filed, becaufe the very record is 
hot returned, and therefore will not be filed j of confequence 
then a procedendo may be granted, becaufe it will not fend 
out any record filed, but only remove the fufpeniion. Ac- 
cordingly, the writ being filed, a procedendo was awarded. 
Salk* 35 2. 

If a writ of habeas corpus is made returnable immediate, it 
ought to be returned the fame day it is delivered, and the 
body brought up immediately. 

By the old rule, Mich, 1654, all writs of habeas corpus 
di reded to any fheriff or officer of an inferior court, at 
above the diftance of five miles from London, if made re- 
turnable in Hilary or Trinity terms, mult be made returna- 
ble at a day certain preceding the fecond return of thofe 
terms, in order, if bail be required thereon, the plaintiff 
may be enabled to declare of the fame term, and the de- 
fendant flxall be obliged to plead to ifftie as of thefe terms, 
fo that the plaintiff may try his caufe the next affixes, if he 
* . A* a a thinks 
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thinks fit ; of in default of pleading, that judgment may bt 
entered againft defendant of the fame term, if rules to plead 
are given in due time. 

And if the habeas corpus is fued out in Hilary or Trinity 
terms, or the beginning of the vacations of thofe terms, the 
writ muft be made returnable the firft or fecond return of 
the fuhfequcnt terms, viz. Eafttr of Michaelmas y or the 
plaintiff, oil fummons before a judge, may have a proce- 
dendo. 

After interlocutory, and before final judgment in an in- 
ferior court, an habeas corpus cum caufa was brought ; before 
the return of the writ the defendant died, and a procedendo 
was awarded ; becaufe, by the 8 & 9 W. 3. c. 1 1. the plain- 
tiff may have a fcire facias againft the executors, and pro- 
ceed to judgment, which he cannot have in another court; 
and by this means he would be deprived of the effecl: of his 
judgment, which would be unreasonable. Salk. 352. 

A caufc was removed, after interlocutory and before final 
judgment, by habeas corpus , and a procedendo was refufed, 
becaufe this is not within the words of the a£r. 21 Jac. 1. 
c. 23. which are, that the habeas corpus, certiorari, &c. 
{hall not be received or allowed ; but that the inferior 
judge may proceed ; except the writ be delivered to fuch 
inferior judge, l$c* before ijjue or demurrer joined in the 
caufe (fo as it be not joined within fix weeks after the arreft 
or appearance of the defendant). And the practice having 
been to allow the habeas corpus, if delivered before the jury 
are fworn, the court refufed a procedendo. Burr, 4 pt. 758. 
but fee Pratt. Reg. C. P. 217. cont. 

Motion for a procedendo to a borough court, the habeas 
corpus to remove the caufe having been brought after inter- 
locutory judgment, and the court of C. P. held the habeas 
corpus too late, and made the rule for a procedendo abfolute, 
Barnes 221. 
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Of the Habeas Corpus ad faciendum et recipient 
dum, and herein of Bail upon fuch Writ. 

IN all cafes where fpecial bail was required in the court 
below, if the caufe is removed by habeas corpus, either into 
B. R. or C. B. /pedal bail muft be put in above on the re- 
moval, though the debt is under 10/. except the defendant 
is an heir, executor, or adminiflrator. Reg. Hil. 2 Jac. 2. 

The above is the old rule — but now by the 19 Geo. 3. 
c. 70. as no one can be arretted or held to fpecial bail in any 
inferior court, without an affidavit made and filed that the 
caufe of adion amounts to 10/. or upwards; it follows, 
that where the debt is under 10/. and the defendant is not 
arretted below, there he would not be obliged upon removal 
to find fpecial bail above. But to defeat the advantage that 
might be taken of this, by removing the caufe in order' to 
delay the plaintiff, the fame ftatute provides, that no adion 
in an inferior court, not amounting to 10 /. or upwards, 
/hall be removed by habeas corpus, &c. unlefs the defendant 
fhall enter into a recognizance, with two fureties, in the 
court below, in double the fum for which the a&ion is 
brought, for payment of the debt and cofts in cafe judgment 
(ball pafs againft him. 

An heir, executor, or adminiflrator, although he has put 
in bail below ^ fhall not, upon removal, put in bail above to 
pay the condemnation money ; yet he fhall put in bail 
above to appear to a new bill or original, within two terms, 
but not after. But if debt is brought againft an executor, 
©n a judgment fuggefting a devqftavit, he fhall give bail, 
for there the atfion is in the debet et detineL Vide Salk. 
98. and 1 Lev. 268. 2 Lev. 204. 

No bail to be tendered, or put in upon an habeas. corpus, 
until the habeas corpus, and caufe for which bail is to be 
put in, be returned, to the end that it may appear for what 
caufe the defendant is detained, and bail may be taken, and 
the habeas corpus and bail duly filed. Mich. 1654. Paf 
29 Car. 2. HiL \<>JV. 3. 

A defendant who had removed a caufe from an inferior 
court into B> vR. or C £. is not of courfe obliged to put in 
fpecial bail there ; but it lies with the plaintiff to compel him 
Jo to do. -la order therefore to get bail to the ad ion, the 
plaintiff, immediately as he difcovers that the caufe is re* 
moved, fhould take out a rule, or order, from the chambers 
of one of feng judges of the court, for a procedendo to remand 
$hc caufe, unkfs good bail be put in within four days next 

A a 3 after 
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after notice of the rule (if in term) or within Jix days next 
after notice of the rule, [if in vacationj and then fervc a 
copy of fuch rule or order on the defendant, or bis attor- 
ney; and unlefs bail be {put in accordingly, a precedent* may 
be had. 

An action was brought in the fheriff of London's court 
againft two partners, one brought an habeas corpus, and put 
in bail for himfelf only. And a procedendo being moved for, 
it was granted : for othcrwife the plaintiff would be difabled 
to go on in either court. Fry v. Carey, Stra. 527. 

Habeas corpus to remove a.caufc out of an inferior court $ 
and on fearch plaintiff's attorney finds hail ; but the habeas 
corpus not being returned and filed, the bail fignified no- 
thing, and therefore he carried the caufe back by procedendo, 
of which defendant complained to the court ; but it was 
ruled, that the* defendant cannot put in bail till the habeas 
corpus be returned. Mafiers v. Bruges ', Mich. 20 Car. 2. 

If common hail only is neceffary, the attorney for the de- 
fendant fills up a common bail-apiece to the habeas carpus 
and return, and files the fame at the judge's chambers on the 
return of the rule, and gives notice of having filed the fame 
to the plaintiff's attorney. 

If fpecial bail is required, the defendant upon fervice of 
the rule for bail engroffes a bail -piece, and annexes the fame 
to the habeas corpus and return ; and then takes the bail to 
the judge's clerk, who will take their acknowledgment, to 
whom is paid in term 6 s. 6d.- in vacation -7 s. td. and 
then notice thereof muft be given to the plaintiff's at- 
torney. 

In B. R. if bail be taken in the abfence of the plaintiff, 
or his attorney, the fame is taken de bene ejfe\ and if on due 
notice in writing of the names and places of abode of fuch 
bail, the time when put in, and before whom, no exception 
thereto be taken by the plaintiff in tvuenty- eight days after the 
putting them in, the bail-pieCe {ball then be fried within 
four days next after the end of the twenty- eight days. Mich. 
i6Car. 2. 

In C. B. if bail be taken de bene effe, and off notice being 
given of the names and places of abode of the bail, the time 
when put in, and before whom, no exception thereto be 
taken in twenty days, the bail-piece ft all be filed within four 
days next after the expiration of the twenty days. Hil. 13 & 
i^ Car, %i 

■ ' Mi 
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Of the Habeas Corpus ad faciendum et recipien- 
dum, and herein of Bail upon fuch Writ. 

And unlefs the bail, in cafe of no exception within time, 
be not filed within t\\t fcur days, a procedendo may be granted 
upon a certificate that the bail is not filed. Same rules. 

if the plaintiff diflikes the bail put in, he ferves the de- 
fendant's attorney with another rule or order for a proce- 
dendo ^ unlefs better bail be put in within four days after 
fcrvice thereof, whether it be in term or vacation. In term 
this rule cofts I s. in vacation 2 s. 

If this rule is ferved in vacation time> in B. R. the prac- 
tice is, for the defendant's attorney to give notice only 
within the rule, that the bail will juftify on the firft day 
of the enfuing term. Att. Prac. B. R. 

But on fervice of fuch rule in vacation time in C. B. it is 
ufual to jullify within the four days before a judge at his 
chambers, for which 2 s> is paid; and on the firft day of 
the term juftify in court. Art. Pracl. C. B. 283. 

The practice is* exactly the fame as to notices of bail, 
exception thereto, and juftifying bail on habeas corpus , as in 
other cafes, for which refer to the firft vol. 

When bail is taken of a pfifoner in cuftody, the judge's 
clerk in G. B. is to deliver the bail to the prothonotary to be 
filed, if a/Tented to, and for that purpofe the prothonotary 9 % 
fees are to be depofited ; but the prifoncr is not to be dif- 
charged until the bail be a/Tented to, or the plaintiff over- 
ruled in open court to accept the fame upon examination. 
Mich. 1654. Hi 1. 13 &f 14 Car. 7. 

If the defendant is an actual prifoner in an inferior court, 
and brings an habeas corpus ro remove the adiion into a fu- 
perior courty the habeas corpus will not diftrurge him put 
of cuftody x\\\'baii is put in above and perfected ; therefore 
it is. the better way, to gain the defendant his liberty, to 
£ut in bail below, and th£n remove the caufe into the fu- 
perior court if he Would have it there determined. 

If a caufe is removed by habeas corpus out of the Marjhal- 
fea^ or other inferior court [London excepted] and the bail 
below offer to be bail above,' the plaintiff cannot except to 
them, but is compellable to take them, becaufe he might 
• but did not except to them below. But it i-s otherwise in 
a caufe from London, for the fafficiency of the bail there is. 
at the peril of the clerk, and he is refponftble to the plain- 
tiff, fo that the plaintiff has jiot' the liberty of excepting 
againft them, and the clerk is not leiponiibie if they be de- 

A a 4 ikicr.t 
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dum, and herein of Bail upon fuqh Writ. 

ficient in the court above, though he was in London. 
Salk. 97. 

A caufe was removed by habeas corpus, in vacation time* 
and the bail put in on the removal ought to have juftified on 
the firftday of the enfuing term : [a rule having been ferved 
on the defendant for a procedendo, unlefs better bail] and 
the bail not having offered themfelves the firft day of the 
term, a procedendo was fued out to remand the caufe. On 
the fecond day of the term the bail came and offered to 
juftify, but were then too late j however, a rule was ob- 
tained to {hew caufe, why the procedendo fhould not be fet 
afide : But on {hewing caufe the rule was difcharged, for 
it was faid, that fhould this rule be made abfolute, it would 
operate as a fecond habeas corpus , which can never be granted^ 
after a caufe is once remanded by a procedendo. Anon.- B. R. 
1778. The counfel offered to pay cofts of the procedendo, 
but neverthelcfs the court difcharged the rule. 

May 20th 1742, an habeas corpus, returnable immediate, 
was lodged at the palace-court to remove a plaint into C. £. 
and nothing further was done in it till 20th of Nov* when 
the plaintiff ferved the defendant with a rule to put in bail. 
Defendant infilled, that the plaintiff fhould have ferved fuch 
rule, within two terms after the hab. cor p. brought, and was 
now too late. But the court held, that if the defendant 
had put in bail upon the hab. cor p. without flaying to be 
forwarded by a rule for bail ; and the plaintiff had not de- 
clared within two terms after bail put in, the caufe would 
then have been out of court ; but the rule for bail is not 
limited to any particular time : accordingly the rule to (hew 
caufe why proceedings fhould not be flayed, was difcharged. 
Barnes 90. 

If one be removed into B. R. by habeas corpus, and puts 
in bail, the bail are liable to all other adions, as well as 
that for which they become bail, at the fuit of the. fame 
plaintiff mentioned in the return of the habeas corpus, where- 
in he {hall declare againfl the faid defendant within ftw 
terms next after : but fee the next cafe. 

The defendant was arretted by procefs out of an inferior 
court, in a plea of trefpafs on the cafe \ bail was given, t|je 
plaintiff declared, and the caufe was removed by habeas cor- 
pus j and then the plaintiff delivered two declarations, pne 
for words, the other upon an ajjkmpfit. Per Hale. If a plain- 
tiff 
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tiff has declared before the habeas corpus delivered, the 
bail (hall be fpecial only as to that adion ; and ihall be 
common to the other : but if no declaration before babtas 
corpus* then the bail put in upon the habeas corpus (hall be 
fpecial bail to all adions of the plaintiff againft the defend- 
ant of that term j and the plaintiff cannot declare before the 
habeas corpus allowed. Sgrli v« Havm* Hii 35, 26 Car, ^ 
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TH E record itfelf is never removed by habeas corpus, 
but remains below, therefore the plaintiff muft de- 
clare it novo \ and the declaration ts exactly the fame as in 
other cafes : and if in &. R. he is ftated to be in cufisdia 
marefcbatli. Salk. 351. 

The plaintiff muft declare before the end of the fecond 
term after the return of the habeas corpus, otherwife the de- 
fendant is not bound to accept a declaration. And note: 
If the habeas corpus is returnable in term, that term is one; 
and the plaintiff muft declare before the end of the fucceed- 
ing term. Vide Huttonv. Stroubridge, Stra. 631. 

There is no limited time for the plaintiff's getting an or- 
der for a procedendo, unlefs bail be put in. Barnes 90.— 
But if the defendant puts in bail in time, and the plaintiff 
does not declare in two terms, the caufe is out of court. 

If a caufe is removed by habeas corpus out of the courts of 
Canterbury, Southampton, Hull, Litchfield, Pool, or other 
counties where the judges of nifi prius feldom go, if the 
aftion be tranfitory, it muft be laid in the county of Kent, 
Hampjbire, Yorkjhire, Stafford/hire or Dorfetjbire, or other 
county in which fuch city or town lies, and the recogni- 
zance is to be taken accordingly. Mich. 1 654. 

When a defendant has removed his caufe into the Aiperior 
court, and perfected his bail, he cannot fign a non-profs, for 
want of a declaration, as the plaintiff is not in court til! he 
has declared, and the caufe rt fuppofed to be removed againft 
his inclination. 



Of 



SX ptibW Ctyptuf. 363 

Of the Habeas Corpus ad faciendum et recipient 
Hum, and herein of Pleading. 

IF a caufe be removed out of London or Middle/ex, the 
Matjhalfea, or any other court within five miles of 
London, in Hilary ox Trinity term, and bail is put in, and 
the plaintiff declares in London or Middlefex, and delivers 
his declaration^* days before the end of the term, the de^ . 
fend ant thall plead three days before the eflbign day of the 
fubiequent term, that the plaintiff may enter the ifTtie if he 
will ; but if the plaintiff does not deliver his declaration 
fix dap before the end of the term, the defendant fliall have 
an imparlance till the next term. Vide 1 Mod. 1. 

And if a caufe is removed out 6f any court, except in 
London or-Middlefix, the Marjhalfea, or other court within 
five miles of London, and the plaintiff does not declare irt . 
London or Middle f ex, but in fome other county, and delivers 
his deiaration at any time before the end of the terms of 
Hilary or Trinity, the defendant is bound to plead by the 
time the rule is out, that the plaintiff may try his caufe 
at the affizes, if he thinks proper ; and for want of a plea 
in due time, judgment may be entered agatnft him. 

And if a caufe is removed by habeas corpus returnable Hi 
Michaelmas term, and the plaintiff declares in London or 
Middle/ex, and delivers- his declaration before crafllnum ant* 
tnarum, the defendant muft plead to trial the fame term. 

So, upon an habeas corpus returnable in Eafier term, r if the 
plaintiff declares in London or Middle/ex, and delivers hit 
declaration before men/em Pafcha, the defendant muft plead 
to trial the fame term. Salk. 515. 

But if the declaration is delivered after thefe refpe&ive 
times, and yet fix days before the end of cither of thefe 
terms, the defendant, wherever the a&ion~is laid, l fha)t 
plead three days 'before' the eflbign day of the fubfeqaent 
term; and if not delivered^* days before the .end of either 1 
of thefe terms,, thedefendant has an imparlance until the 
next- term.. . • - 

The above was the pra&ice before the 5 &f 6 Geo. 2. but 
by rule made r in B. R. 7>. 5 csT-6 Geo. 2. and Mich. 3 Geo. 2. 
inC\B. < 

On all pftcefs returnable the firfi or fecohd return [/. e: 
before the * third return] of term, if the plaintiff declared 



* And by Reg. 7r, ?Geo. 3. On all procefs * *etur&able the 
tfiird return pf term* 
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in London or Middlefex, and the defendant lires within 
twenty miles of London, the declaration may be delivered 
with notice to plead yfithm four days after delivery, and the 
defendant {hall plead within that time; and if the plaintiff 
declares in any other county, or the defendant lives above 
twenty miles from London, the declaration is to be delivered, 
with notice to plead in eight days after-, and if the defend- 
ant does not plead in that time, a rule to plead having 
been given and expired, and a demand in writing of a 
plea having been made, the plaintiff may fign judgment 

But a declaration muft be delivered four days before the 
end of term, exclufive of the day of delivery, to have a plea 
of that term. 

Since the making of the above rules, fome have proceed- 
ed upon an habeas corpus according thereto, as if upon a 
apt corpus, whilft others have adhered to the old pra&ice, 
as to pleading upon an habeas corpus before mentioned. 

A plea in abatement muft be pleaded within the four days, 
as in other cafes of pleas in abatement. Vide Pleas in 
Abatement in the I ft vol. 

Debt again ft z feme file in the palace court, and after ap- 
pearance and plea pleaded (he married, and then removed 
the caufe by habeas corpus; and after the plaintiff 7 had de« 
clared again ft her above, flje pleaded her coverture in abate- 
ment, viz. that flie was married at the time the habeas car* 
pus fued out. And it was ruled a good plea, for the pro- 
ceedings are de novo, and the court takes no notice of the 
proceedings below. But the court faid, that if this matter 
had been moved on the return qf the habeas corpus, they 
would have granted a procedendo : for though an habeas corpus 
be a writ of right, yet where it is to abate a rightful fuit, 
the court may refufe it. i Salt. 8. 

But note; That coverture, after an a$ion brought, 
cannot abate a plaintiff's writ. Ld. Raym. 1525. Stro. 

8u. 

Though coverture before does, if the aftion. is brought 
againft her as a feme fole, and an habeas corpus to. remove 
a caufe, is conftdered as the firft: commencement of the ac- 
tion in the court above. 

An a&ion was brought in the ffierifFs court of London y 
and was removed by hab. corp. into B. R. the 6th of jViw. 
the firft day of Michaelmas term. On the twelfth, plaintiff 

delivered 
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delivered his declaration, and gave a rule to plead : On 
which, the defendant moved for an imparlance, and infilled 
the pradice was the fame as if the adtion was originally 
commenced in this court, and cited Salk. 515. where it 
was held, that on bab. corp'. returnable in Michaelmas term 9 
if the declaration be delivered before era/. animarum> the 
defendant muft plead U try \ but on a cepi corpus y he is 
only to plead to enter. 

So in Eajier term, if the declaration be delivered before 
men/em Pafcha> the defendant, on an habeas corpus, muft 
plead to try, upon a cepi corpus only to inter. But the court 
in the principal cafe faid, We will not put the plaintiff 
in a worfe condition than he was in the court below, and 
therefore refufed an imparlance. 1 IVilf. 154. 

All fubfequent proceedings to the declaration, are the 
lame upon an habeas corpus as in other cafes. 
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Of the Habeas Corpus ad faciendum et recipien- 
dum, and herein of granting a Procedendo. 

THROUGHOUT the foregoing pages under this 
title, we have feen in what cafes the plaintiff is at 
liberty to remand the caufe to the original jurifdiSion, up- 
on the defendant's not complying, upon removing a fuit 
commenced againft him by habeas corpus, with the ftatutes 
and rules of court made to regulate the proceedings therein 
upon fuch removal — a$ for want of putting in bail, where 
fpecial bail is required j not juftifywig bail in due time, 
when fcivn.l with a. rule; not pleading in time to the de- 
claration delivered, $$c. 

A procedendo is a writ graritable by any judge of the court 
into which the caufe was removed, upon application to one 
of their clt;k$ at chambers. 

The wru muft be engrofled on a two fbillmg ftamped piece 
of parchment,' and muft be figned and fealed; foe which 
the ufual fees are paid. 

The writ is tp this effect : • 

GEORGE the third, by the grace of God, &c. 

To the fherifF of — — • or judges of, &V. 

[ftiling the court and judges thereof properly] 
greeting. Although we lately by our writ com- 
manded you, that you fhould have the body of C. 
D. detained in our prifon under your cuftody, as 
it was faid, under fafe and fecure conduct, together 
with the day and caufe of his being taken and 
detained, by whatfoever name the faid C. might 
be called, in the fame, before our right trttjiy and 
well beloved William earl of Mansfield > our chief juJUce, 
ajfigned to hold pleas in our court before us, at his 
chambers, fituate in Serjeant's Inn, Chancery- Lane % 
immediately after the receipt of that writ, to 60 
and receive all and Angular thofe things which 
our faid chief juftice fhould then and there con- 
fider of him in that behalf. Yet we, being now 
moved with certain caufes in our court before us^ 
command you and every of you, that in all plaints 
or fuits againft the faid C. at the fuit of A. B. in 
our court before you, or any of you levied or af- 
firmed, or before you or any of you now depend- 
* ing undetermined, you proceed with what fpeed 

3 y ou 
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you can in fuch manner, according to the law 
and cuftotn of England^ as ypu flyul fee proper. 
Our faid writ to you thejieupon firft dircded to 
to the contrary in any thing notwithftanding. 

Witnefs William earl of Ma*sfuld> &c. 

Stormont and Way. 



Upon carrying the writ of procedendo tp the fecondary of 
the court to which it is dtrc&ed, and. filing* it, the court 
inftantly reaffumes the jurifdi&ioo ?f, {be caufe, which can t 
never afterwards be taken from them again before judg- 
ment. 

As the writ of habeas carpus removes all the caufes that 
"were in the court agaipit the defendant, the. writ of, proct- 
dtndo remands all back again. 
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AN audita querela is a writ to give relief againft a judg- 
ment or execution awarded, or likely to be awarded 
againft the party, by fetting the fame afide upon fome 
ground of injuftice pointed out to the court. 

If there is any other remedy at law, either by plea or 
other wife, an audita querela does not lay, except in drte or 
two inftances in which the party has his eledion of this or 
another remedy. 

An audita querela is an aft ion, and is in the nature of a 
bill in equity to be relieved againft the oppreifion of the 
plaintiff. The writ ftates that the complaint of the de- 
fendant hath been heard audita querela defendentis^ and then 
fetting out the matter of the complaint, it at length enjoins 
the court to call the parties before them ; and having heard 
the allegations and proofs, to caufe juftice to be done be- 
tween them. 

It alfo lies to relieve bail in fome cafes, and is a writ of 
a moft remedial nature, and feems to have been invented, 
left in any cafe there fhould be an oppreffive defe£t of juf- 
tice, where a party has a good defence, but by the ordinary 
forms of law had no opportunity to make it. But the in- 
dulgence now {hewn by the courts in granting a funamary 
relief upon * motion, in cafes of evident oppreflion, has 
almoft rendered the writ of audita querela ufelefs, and driven 
it quite out of pra&ice. However, as there are a few 
cafes in which this muft ftill be the remedy, fome ftort 
account of the proceedings therein cannot be altogether 
unneceflary. 



• For it has been held, that relief may be granted on motion 
in cafes proper for audita querela, where it is not grounded on 
foreign matter, as a releafe, fcfr. Ld. Raym. 439. Barnes 277. 

4 Out 
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Out of what Court the Writ iffucs. 

AN audita querela (hall be granted oat of the court, 
where the rcc<?rd upon which it is founded remain?, 
of returnable in the fame court. F. N. B. 105. *. 

' And therefore, if a man recovers in B. R. or C. B. the 
defendant having a releafe after judgment and before exe- 
cution, ftall fue the audita querela out of B. R. or C. B. 
where the record is. Ibid. 

Arid if a recognizance is acknowledged, and there is a 
releafe of it, and then execution be fued on it, the party 
to be relieved fliall fue his audita querela out of the fame 
court. Ibid. 

And fuch audita querela out of the rolls of the fame- court 
is judicial. Ibid. 

But it may be original, and the party may fue it out of 
Chancery returnable in the court where the record remains. 
Ibid. 

But it cannot be granted out of any court, returnable in 
the fame court, where the record upon which it is founded 
it not there. Ibid. 

The writ of audita querela (hall be allowed only In open 
court. 1 Bulf. 140. 2 Bulf. 97. 2 Show. 240. And on 
motion by Trim 9 Jac. 1. And therefore, when the cur- 
iitor has written the writ, an allocatur fhall be indorfed by 
the fecondary in court. 

So if it be irregularly granted, a vacaf fhall be entered 
upon the record. Mo. 354. , 
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Of Profccutlng An Audita fZyrrela by die De- 
fendant in the Suit, , 

IT was (aid, before that an audita querela lies .to zelieva ijhe 
defendant, after judgment and execution aj^afi him*-- 
aud aifa that it lies to relieve Am7 when judgment U tad 
agaiqft them .upon tfdrejaxiqs to anfwer the debt f f their 
principal; but as the proceedings in the. fcwfft <$&? /amc- , 
what differ, I fliaH fir;ft treat of the audita querela }>y jtye *fc- 
femlaui him l elf.. ' 4 , 

In all cafes it is ufual, that the jplaLntifF in, an audita rquer 
rela be bailed, if he (hews matter in writing farJiis 4i£, 
charge, a/i^ the ^ejfendant fc demanded whether,. Jie .can 
gainfay it. I Rol. 133, 384. 2 .R*/. 113. /. j, ; 

IF the pjajntiff in Audita, querela has a reLeafi: orator 
writing upon, which -hi* audita querela Is. founded^ the fame, 
mud be proved in court by the witneffes thereto, before^ 
the writ oi audita querela x#i\ he ajioiped,- or & Juperfedeas 
granted. 1 &Vi 351. 

And then, after proof of fuch releafe, &V. and allowance 
of the writ, if he be not in execution he may be bailed by 
the court, and on motion may have a fuperfcdeas, Com. : 
Ditr. 1 vol. 489. Salk. 92. 

But if the plaintiff in audita querela be in execution be 
cannot be bailed till the defendant plead to, the audita pu* 
rtla. Com p. An. 214. 

But where an infant was taken In execution and brought 
an audita querela , he was difcharged on clearly proving his 
infancy. Garth. 278. 

If an audita querela be founded on record, or the party be 
in cuftody, the procefs upon the audita querela^ when allowed, 
is a fcire facias — But if the audita querela is grounded on a 
matter of facl, or the party be not in cuftody, but only 
brought quia timet, the procefs on the audita querela when 
allowed, Z$c. is a venire facias 5 and on default thereto, a 
di/lt in gas ad infinitum. Salk. 92* 

If brought by one in execution, the fcire facias is the pro- 
eels. Carik. 303. 

An audita querela is no fuperfedeas of itfelf, and therefore 
execution may be taken out, unlefs a fuperfedeas be actually 
fued upon the allowance of the writ of audita querela, 
Salk. 92. 

If the fir ft writ of audita querela abate, upon a fecond 
purchafed, he may have addiher fuperfedeas, .JF» .N./B* 
104. R. 

If 
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Of Profccuting an Audita fycrela by the De- 
• tendant in the Suit, 

If one in execution it admitted to bail upon bringing an 
Audit* fOrd* % he muft procure four perfons to be bail for 
htm. The batl-piece is in this form : 



■ w i m »■* " ■ . t 



Eafter *enn, in die twentieth year of king Gnrge 
the third. 

To wit, X7, D. of faff, is delivered on bail to pro- 
fecute, widreffeft, a writ of audit* futrslp 
Jmought by him to be difcharged of and from 

. • . a judgment given againft him in the court of 
our lord the King, befon tin king bimfelf> at the 
fuit of one A. '£. for five hundred jwunds of ' 
debt, and for damages, cofto, and charges, to 



#..0. attorney. 



E. F. of, tec 
Q.H. of, &c. 

/. K. of, &c. 

and 
L. M. of, &c. 




The condition of the recognizance. 

Y OrU. federally acknowledge yourfelyes p> ow^ A. B m 
tfcq fom of one thou (and pounds— ; 

Upo^ pooditiqn that the faid C. D. (hall orofecute his, 
fuit with effeft, and if he (hall be convided or 
. i*t*fcr default in the preioifes, that , he, (hall pay 
the condotuitttiqn m^qey^pr you (ball do.it fox him. 

- * ' •• : * • Areyouc'cohtatat? • : -'-' 

B b 2 An 
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Of Bcofecutifig m Audita ^rdtihfrjbfDer 
fondant in; tl» Suit*' 

i An audita querela \\es not .aft$f. judgment uppn a matter 
which diigbt have besn pleaded b^fere, L but whcfc the party 
was condemned, and had Jk>; d&y in, .court $o pleaij it, an, 
audita querela lies. O*. £/. 25. 

As if a releafe be~ given after the day of fttft prfas, and 
before the^y in bank, the., defendant cannot, j)lead jt, be- 
cause there is a verdict already ia the caufe, and upon an- 
other plea ; and therefore the caufe is already determined, 
fo tnat-he.is:put to his audita querela tailrider the execution 
of the Judgment, » 2 Lutw. iitfjy 1174. • ,,; • 

If on a judgment and a* writ of error brought, the 
plaintiff irt' the original aittoh brings debt on- the judg- 
ment, and recovers a judgment thereon, and afterwards the 
firft judgment is reverfed on the writ of error, an audita 
querela maybe brought for relief againft the fecond judg- 
ment. - 

So, if an aftion be brought agai'nft A. for a trefpafs com- 
mitced fimul cum B. and judgment be obtained thereupon, and 
afterwards the plaintiff releafe B. — A. may have an audita 
querela on the releafe. 

But if a fcire facias was brought on a judgment, and the 
defendant has a releafe and omits to plead it to the fcire fa- 
cias, he (hall not have an audita querela. 

Where a defendant had matter which might have been 
pleaded lozfi.fo. and has loft the benefit of that by an 
award of execution upon a fcire feci returned, heiseftopped 
forever, and can never have an opportunity to take ad- 
vantage thereof again : but if it was an award of execution 
upon two nihils returned, he may be relieved by bringing 
an audita querela : Ar^d the court will not even drive him 
to that, but relieve him- on motion, unlefs the ground of 
his audita querela be a releafe, or fome fuch foreign mat- 
ter, which ought to be pleaded. 

If one be taken in* execution, and afterwards fct at 
liberty by the plaintiff, and then taken again upon the 
fame' execution, he may bring his audita querela to be en- 
larged, for th^. execution was- difcharged ; and being once 
<Kfcharge<f;r B dtfeharged forever, and Tuppofea a fatisfac- 
tfoh. 1 -~ " • - - '• Ir.u - 

\ Judgment, fqr 500/. fcgainft t*he arioeftor who- pays it, 
aw! 'tiresy riot ftaVirrg taken areteafc or deed upon the pay- 
ment. <Rgfelv$<J K t^iat ;^hc heir may maintain an audita 

querela 



♦&flfofttti fUierela. 373 

Of Profeaitihg~ anrAudtta Querela 1 by the De- 
fendant in the Suit. 1 

querela upon this payment,* though no deed or fpecialty. 
2t Keb. 455. ..." 

" "An adminiftrator recovered' in trover^ counting of his 
own pbfleffion after adminLftratiftn committed, but before 
execution the adminiftration wa$ revoked, and the defendant 
brought audita querela* and adjudged it lay. For though of 
goods in his own pofieffibn he had no need to name him- 
fclf adminiftrator; yet the goods here are aflets, and he 
is chargeable as executor de fin tort after admmiftration re- 
pealed for t the goods fo taken" In execution.— So, where 
baron and feme executrix recover, and the feme dies before 
execution, the baron (hall not h&vcfcire facias. Vide^ % Keb; 
668. Cro. Car, 208, 227, 464. 

The plaintiff had a verdift in trefpafs againft two, and 
after the day at ni/i prius* and before the day in bank, in 
confideration of 10/. releafed to one of the t defendants — 
On which the other defendant after the day in bank, but 
before judgment entered, to take advantage of the releafe, 
iued out an audita querela* put in bail, and declared as of 
the judgment entered. — The plaintiff in the original a&ion 
to the declaration in audita querela pleaded nul tiel record, 
on which plea the plaintiff in audita querela moved, that 
the plaintiff in the original a&ion might bring in the pojlea 
and enter the judgment, or that he mould do it for him. 
Per cur. Let the plaintiff in, the original a&ion enter his 
judgment within fuch a time as of the day in bank, or let 
it never be entered, and let the fuit oh the audita querela 
flay. Ranfere v, Meredith and Baker. Paf. 26 Car. 2. I 
Mod. in. 

The plaintiff, a feme file* married after the interlocutory 
judgment, and before executing the writ of enquiry ; and 
it was now moved to fet afide the writ of enquiry* and the 
inquilition thereon taken. But refufed by the court. And 
the defendant was left to his audita querela. Bunb. 283. 

The plaintiff, a feme file* between interlocutory and be- 
fore final judgment, married ; and after the final judgment, 
the bufiand and wife brought a fcire facias thereupon, for the 
defendant to (hew caufe quare ex. non* &c. And then the 
defendant mqv t ed tq have the judgment fet ajide j but the 
court refuted to dd rt tja motibn, and put him to 'his audita 
querela. Bunb. 282. 

• ■ One lent money, and for fecurity accepted a judgment ; 
the money was paid within z day or two after it became 

B b 3 due, 
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Of Profccuting an Audita Querela by the De* 
fendant in the Suit. 

due, and the party jpve an acquittance, and promifed to 
acknowledge fatisfadton, and this was proved before the 
fecondary; yet the plaintiff took the defendant in execu- 
tion, and he remains in prifon. Per cur. The proper re- 
medy is by audita quiftla\ but let the plaintiff appear here 
next term, to (hew caufe why he (hould not acknowledge 
fatisfedioa on record. Jno*. Mich. 20 Car. 2. 

If two executors fue execution for damages recovered by 
the teftator, where one hath releafed, an audita qturtla lies 
againft both. R$L Ab. 312. 

If A. hath judgment againft B. for cofts and damages, 
and releafea to %. all executions, and after B. brings a 
writ of error, and thereupon the judgment is affirmed, *oi 
further cofts given for the delay of execution, and J. takes 
B. in execution for the whole, upon an audita qutrtla B> 
fcall be discharged quoad the damages and fir ft cofts, but 
not fu»ad the fecond cofts. Cro. Jot* 337. RoL Rip. lit 



& Of declaring, kfc. in audita f usr$h> Vidc/^?, 

Of 



Of procuring an Audita Quere/t by the Bail to 
the original Suit. 

WHEN biil bring audita querela to be relieved from a 
judgment or execution had againft them to anfwer 
the debt of their principal \ and the writ of audita quereta 
is allowed, they have no bccaflon to put in bail, unlefs the 
bail are in execution. 

Where judgment is had againft bail upon a fcire facias 
Upon default of their principal, and. afterwards the original 
judgment is reverfed, bail may be relieved by audita querela* 
for they have no other remedy, having no opportunity to 
plead it. i RoL Mr. 308. 

Judgment in debt againft H. who died, not having fat- 
tisfied the debt or rendered his body ; a fcire facias i Ailed 
againft the bail ; and after two nibils, execution was award- 
ed, whereupon they brought an audita querela \ and becaufe 
no ca. fa. had been awarded againft H. they had judgment. 
Cro. EL 597. 

The exoneretur which had been ordered to be entered by 
die court was not a&ually entered on the bail-piece [by the 
omlffion of the proper officer.] But the plaintiff himfelf 
was apprized of the furrendcr ; though the attorney fwore, 
that he, the attorney, had no notice of it. — The plaintiff's 
attorney not being apprized of the furrender of the principal 
filed out fcire facias' s againft the bail, who paid the money ; 
but they were fued into Ltnd*n 9 where the original catife 
of adion was, and not into Middlejex, where the furrender 
'was made, and where the bail-piece remained. Upon both 
thefe irregularities, viz. the plaintiff's being apprized of 
the furrender and order of the court ; and 2dly f The fan 
facias' s being fued out into Middlefex^ tha.t the fcire facias f s 
might be fetafide for irregularity, witbeofts, and the money 
reftorcd.— The court were clear as to both points, and made 
the rule abfolute for fetting the fcire facias* s afide, and re- 
ftoring the money, but without cojls* as awarding cofts 
would have been to no purpofc;— the plaintiff, who waa 
apprised of the forrender, being gone abroad ; and the at- 
torney who was not apprized not having a&ed with any 
defign to opprefs. Bond v. Ifaac. Burr* 4 pt. 409. 
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Of the Procefs in Audita Querela. 

IT was faid before, that the procefs upon an audita quertla 
is of two forts, vi%. a fcirt facias and a venire facias. 

The procefs of fcirt facias is proper when the party fuing 
the audita querela is ia a£tual cuftody, or when the writ it- 
felf is founded on record. 

The procefs of venire facias is proper when the party is 
not in cuftody, but only brings his audita querela quia timet, 
or when the writ itfelf is grounded on a matter of fad. 
Sali. 92. Carth. 303. 

If the original fuit were by original writ, there (hould be 
fifteen Jays at leaft between the tefte and return of the procefs 
iffued upon the allowance of the audita querela, and muft be 
returnable on a general return. 

But if the original fuit were by bill (it feems) that fif- 
teen days between the tefle of the firft fcire facias, and return 
of the fecond fcire facias, are fufficient.— /. e. Seven days 
between the tefte and return of each writ, and not one ten 
and the other five. 

And the writ ihould be returnable on a day certain in 
term. 

But even if the original fuit were by Ml, and the procefs 
on the audita querela be a venire facias, I (hould apprehend 
that there ought to be fifteen days between the tefte and re- 
turn of that writ \ becaufe the fecond procefs ifluing upon 
default thereto, is a diftringas. 

The defendant in the audita querela Ihould be warned to 
appear. 

if. being taken in execution, brought an audita querela, 
tefted 21// Nov. a fcire facias i filled and bore tefte the btb Nov. 
The defendant appeared and demurred, and fhewed for caufe, 
that the tefte of the fcire facias was before the audita querela. 
Sed non allocatur, for here the fcire facias being but 19 com- 
pel the party to appear, and apfwer the audita querela, the 
appearance has helped the defect of the procefs; but upon 
a fire facias upon a judgment it may be otherwife, becaufe 
another judgment is to be grounded Upon iL Vaugban v, 
lbj*% fi*l ao* M Oar, 2, 



Of 



Of Declaring, &c. in Audit* Querela. 

IF the defendant in audita querela appears upon the fcire 
facias, venire facias, or diflringas, the plaintiff in audita 
querela declares, in which declaration the whole writ of <w- 
dita querela is recited in the fame manner as in a declaration 
in jeire foots, with a beginning to this effeft : 

"OUR lord the king Tent to his juftices, *«/- 
figned to bold pleas before tbe king bimfelfy his writ 
clofe in thefe words, to wit, George the third, &fc." 
(and (o recite the whole writ of audita querela.) 

In the declaration in an audita querela, the better form is 
to recite the whole record of the recovery, or it may be re- 
cited generally, as <c $)uod cum quidam A. nuper fcilicet, 
&V. implacitajfet quendamo. He. fuper quo he found bail, 
taliterque in eddem curia noftra proctjfum fuii, quod pradiftus 
A. recuperet, &c" Co, Ent. 87. b. c. 

But if there is a variance between the audita querela and 
the record, the writ abates. F. N. B. 104. R. 

The declaration ought to comprehend only one gravamen, 
or at leaft, if it mentions fevera), it ought to rely upon one 
only, otherwife it will be double. F.N.B. 104. R. Cre. 
£1. 809. Dy. 297. b. And the plaintiff ought to ihew 
himfelf aggrieved. Ibid. 

In the entry of tbe declaration, after the writ of audita 
querela is fet forth, the plaintiff fuggefts tbe gravamen, and 
prays to be difcharged, &c. Afterwards is fet out the 
award of the fcire facias or venire, &c. and the recognizance 
of bail (if the plaintiff was in execution and delivered on 
bail) then the return to the fcire facias, or venire, and the 
defendant's appearance. 

If the defendant confeffes the matter alledged, the plain- 
tiff has judgment and difcharge by confeffion ; but if the 
defendant denies it, the parties proceed to iffue in fad, or 
in law, as in other cafes. 

No damages or cofts can be given to a plaintiff in an 
audita querela. See Dyer 194. 

If the plaintiff in audita querela be nonfuited, though he 
may have a new writ of audita querela, he (hall have no fu- 
perfedeas to ftay execution. 

* This is the form of beginning in B, R. In C. B. the form is 
thus, «« OUR lord the king fent to his juftices of the Bench," 

err. 



Of Decking, &c. ih Audits fylrela. 

If the audita querela be brought while the nfo&ty tffcf- 
vtted on the firft judgment remains in the. bands of tlfc 
tariff, and dot paid over to the party, the count will make 
an order for it to remain there till the audits querela is de- 
termined. But it feems* that if the money *& tbe firft 
judgment is paid over to the party recovering it, there is no 
remedy for it. 

Bin by Windham, juft. Where judgment is had in an 
audita querela brought before tbe former execution done, 
the plaintiff in audita querela (hall be reftored to whatever he 
loft by the execution, which the court agreed, being founded 
efo a releafc. Vide i Keb. 260, 24$. l &<*• 74- 
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Of the Judgment in Audita Querela. 

BY the procefs of venire facias, the plaintiff in audita 
querela may have diftrefs infinite till the defendant ap- 
pears — But if the defendant does not appear and plead after 
a jcirt facias and two nibiis returned, these (hall be judg* 
ment againft him. 

But if there it judgment after one nihH 3 it it error, R. 
Yth>. 88. 

If the defendant pleads, and afterwards makes default 
upon the Jcin facias ad audiiudum judicium^ there ihall be 
judgment againft him* 

If there be judgment for the defendant in an audits qui* 
nla y before he have execution upon his firft judgment, ho 
may afterwards purfue his execution upon that, I Vint* 
164. 

If the defendant in the firft judgment was in execution 
before the audita querela^ and in that there is judgment for 
the defendant, he (hall purfue judgment in the audita qui* 
rtla. 1 Vent. 264. 
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dDf fattrig tDe statute of JUmfta* 

ttort*. 

Of entering Trocefs on the Roll to fave the 
Statute of Limitations. 

TH £ ftatute 21 Jae. 1. c. 16./ 3. for limiting perfonai 
a&ions, ena&s, " That all a&ions of trefpafs fiftfr* 
claufam /regit, all anions of trefpafs, detinue, a&ion /ar. 
trover, and replevin for taking away of goods and battle, 
all a&ions of account and opon the cafe, other than fuch 
atcounts as Concern the- trade of merchandize between 
merchant and merchant, their fa&ors or fervants, all a&ibris 
of debt grounded upon any- lending or contract without fpe- 
cialty : all anions of debt fat- arrearages of rent, and all 
a£tions of. aflault, menape, battery* wounding and impri- 
foncnent, or any of them which (hall be.fued or brought, 
(hall be commenced and fued within the time and limitation 
hereafter exprefled, and not after, (that is to fay) ; 

44 ♦ A&ions upon the cafe, (other than for flander) a&ions 
for account, a&ions for trefpafs, debt, detinue, and re- 
plevin for goods or cattle, and a&ions of trefpafs quart 
claufam /regit, within six years next after the caufe of 
fuch a&ions or fuit, and not after : 

44 And a&ions of trefpafs, of aflault, battery, wounding, 
imprisonment, or any of them, within four years next 
after the caufe of fuch a&ions or fuit, and not after : 

44 And a&ions upon the cafe for words within two 
years next after the words fpoken, and not after." 

And by feft. 7. It is provided, *• That if any perfon or 
perfons that is or (hall be entitled to any fuch a&ron ot 
trefpafs, detinue, a&ion yir trover, replevin, a&ions of ac- 
counts, a&ions of debt, a&ions of trefpafs for aflault, me- 
nace, battery, wounding or imprifonment, a&ions upon the 
cafe for words, be or (hall be at the time of any fuch 
caufe of a&ion given or accrued, fallen or come, within 
the age of twenty-one years, feme covert, non compos mentis, 
imprifoned or beyond the feas ; that then fuch perfon or 
perfons {hall be at liberty to bring the fame a&ions, fo as 
they take the fame within fuch times as are before limited 
after their coming to or being of full age, difcovert, of 
fane memory, at large, and returned from beyond the feas, 

as 
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Of entering Profcf^ on the Roll tQ feve tljc 
Statute of imitations. " 

as other pcrfons having- np fuch impediments Jhould have 
done." / 

X^K ftatute bars the plaintiff's a&ion if he do not com- 
mence it within the time therein exprefled, or if di fa bled at 
the time the action acqrued, if be do not commence it with- 
in rjbc limited times after the difability, removed from hinjz 
^elf-rtbut the 4££ 5 Ann. t. 16. / 19, entitles the pjaintjffjf 
in cafe the defendant is beyond fea at the time the a&ionacjj 
CtueSi t.0, bring his afiion within the limited time, accoid- 
ingitOjtrje fiat. 21 Jac. }. after the defendant fhall be r^ 
turned. 

, A &//{*/ is good to :J ayoid the ftatute of limitations, witlj^ 
out a bill of Middle/ex previoufly fued, — So is a ft^w with- 
out an original. Metcalfv. Burrowes, 14 Geo. 2. Bull.* 
Ni.PrL.j51. ft* Sua. .736. 

And a latitat fued in vacation, will by ficTton of law fave 
the limitation of time 5 urrie(s the defendant in, bis rejoinder 
fet.out the day on wjiich the latitat iffued. Lambert "v. 
Witeley^ E. 1760. K.B. Vide Ld. Raym. 433, '&'• 386, 
880, 553. 

The procefs fued out with- a view to ayojd the ftatute of 
limit uthns, muft be carried to the (heriff's office, in order to 
be returned with a nan eft inventus after which it muft be 
entered en a roll in this manner : 

As yet of the term of the Holy Trinity, W'itnefs, William 
Earl of Mamfidd. 

Ic Middlefexy to wit. The fheriff is commanded to take 

C. D. and E. F. if they may be found in his 

bailiwick, and keep them fafely^.fo that he ma/ 

have* their bodies before our lord the king at JVeft- 

. minfter % on Wednefday next, after three weeks from 

the day of the Holy Trinity > to anfwer A, B. in a 

>; plea of jtrefpafs, apd to have then there this pte» 

apt, , By bill. Stormont'and Why. At whtcl day, 1 

, ,. ». .^before our Jord the, Icing, at Wejlminfter^ came a$ 

well the, aforefaid A* B. in his proper perfonV arid*- 

j .. offered himfclf againft tJ\e faidC. D. and J£. F : . 

... in the pita aforelaid^' and the fherirts, namely/ 

. r. . Thomas Wright arid £v^» jPk^> cfquires, fheriff of 

#J the county of MiddUfex aforeftid, returned, that 

' \\\'6 
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Of entering Prdcefs oil "the Roll tcrfevtr the 
Statute of Limitations. 

Che a fore fan* C. D. and ' E* P. are not, nor is either 
of them found in his bailiwick. 

Roll, 

This entry of a bill of Mddltfrx vt\\\ ferveto illuftrtte fte 
praftice upon other procefs, for if the procefs fued forth' be 
t latitat or attachment cf privilege in B.R. it inuft be let 
forth upon the roll, with the return, in the fame form— 
and fuch procefs when returned muft be talced to the figner 
of the writs in J?. R. to file tb* iatiie, and the roB carried 
to the clerk of the judgments to be entered and docquetted ; 
the plaintiff's attorney making out a docqttet paper in this 
manner : , 

Entry of William Lyon, gentleman, one, 6V. 

tifiddUfexy to wit. Entry of a Vtll to five the ftattrte be- 
tween A. B. plaintiff, add C. D. and E. F. de- 
fendants.' ' 



Returnable, bit. 



Re*!. 



If in B. R. the procefs fued forth is an original <x tafias. 
Use entry thereof, with the return, muft be made out ac- 
cordingly and docquetted, fach procefs when returned being 
filed with xhefilazer. 

So, in C.B. if it be an original or capias* the fame muft 
be filed wich i\it filazer •, arid the roll carried in and doc- 
quetted with the clerk of the judgments. 

If a plaintiff would take advantage of procefs fued out in 
this manner; upon the defendant's coming into court after- 
wards and pleading the ftatute in bar of the a&ton, the plain- 
tiff muft (hew that he has continued the writ to the time of 
the aflion brought, and muft fet forth that the firft wrjt 
was" returned. For if the defendant. plead non ajjumpfet infra 
fix annos ante exbibitionem bill* and (She plaintiff tenders an 
iffue thereon and i/Tue be taken, the plaintiff cannot give 
the latitat in evidence ; for a latitat may either be the com- 
mencement of the adtion, or only procefs to bring the de- 
fendant into court ; and as procefs it may be fued out be- 
fore the caufe of a&ion accrues. Bull. Ni. Pri. 151. 

1 So 



(Df fatifng tfce Statute of LfmftatfoiwL 3* j 

Of entering Procefs on the Roll to fave the 
Statute of Limitations. 

So that the plaintiff to fuch plea, inftcad of tendering 
iflue, fhould reply a latitat, fued out at fuch a time, and 
ihew the fame returned ; then continue the fame in his re- 
plication to the procefs on which the party comes in \ aver- 
ring, that the firft procefs fued out -and returned, was fued 
out with a view to exhibit his bill, or declare for the fame 
identical caufe of a&ion ; and that the fame was fued out 
within the time limited by the ftatute. 

The continuances in fuch cafe where the plaintiff is 
driven to fhew the writ continued may be entered upon the 
roll at any time. 

Neither the king, nor ecclefiaftical perfon, are with- 
in the ftatute of limitations, n Rep. 74. 

If one fues out an anginal, or takes out a latitat in a 
perfonal a&ion within the time limited by the ftatute, and 
upon his latitat hath a non eft inventus returned by the flier iff, 
and enters his writ upon the roll and files it, though he 
doth not declare againft the party within the time limited by 
the ftatute, the a&ion (hall be laid to be brought in due 
time. 2 Vent. 192. 193. 259. 
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